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SUITARY OF YROCsEDINGS TUSSDAY, 2 DECEMBER 1975

Mr Vinelott continued his speech. He concluded frow detailed
reference to documentary evidence in Bundles 14, 15, 16 ana 22:
: That it was clearly intended at the time of the 18135 Agreement
and until the 1915 drought thot replanting should be carried out
in the pits between the mined pinnacles, while some mL]Ch‘LJ and
tending should be done by the Banabans, Also, in future, somewhat
more phesphete was to be left after mining than formerly.

2 The obligation to replant stemmed primarily from the Government's
ingistence that mined out areas should if possibvle be put to sone
beneficial use, This policy restved on the view that the future

cf the mining 0gcva,LoL would be reconsidered vhen the 250 acres

had been eﬁﬁuuubud The success or octherwise of the replanting

that was done would be a factor in this re0uasideru,1on,

. The replanting was to some extent experimentecl and it weuld
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teke some years before its success could be measured by the trees
bearing Iruit.

4. The Banzbans were given no guarantee of the success of the
replaniing or that they would necessarily be able to get to the
trees to pick the fruit,

Mr Vinelott then fturned to lir Roten's evidence given on (evidence;
days 4, 5, 7 and 8, During the rnr~oa 1012-1926 ¥ Rotan hzd only
visited Geean island twice, once for a few days in 1915 and azain
for about a year in 1918/19. DMNr Rotan had not seen the 1917% Agreement
until he came to England about the cace, though he had been told at
the time what was sutDO“ed to0 be in it. During his vieits to Ocean lsland
in 1915 and 1918/19 ne nad not gone specifically to the wining
arezs to see if any trees had been replanted; he did not believe-
that any such planting would have been a success, because there
had not been "encugh" soil., In reply to Ir Pachn 1d's saying
there had been no cross-examination on this latter point, Mr Vineloti
said that in the light of technical evidence it was not imporiant
to establish the exact amount of soil left in the Dlto as about 18
foot or so would be needed for growing coconut tre (See argument
about dolomitised coral in yesterday's proceedzngg.)

From Mr Rotant's evidence Mr Vinelott concluded:

1. Mr Rotan considered replanting between pinnacles 1o ke a
waste of time.

2, BSince he knew from an early date that the 1913 Agreement
did not provide a l1limit cn the dewpth of extraction of
phosphate and that the Company were nct obliged to level

out the mined land, he must have tvaken the view that there
was no point in repgi"u_r. in the context of the 1913%
Agreement,
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Submissions on A and C Deeds

Kr Vinelott then turned to the exact construction of the
wording in the A and C Deeds relating to the Resident Commissior
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duty to prescribe replanting "as nearly as pousible to the extert
which it (ie the land) was planted". Mr MaecDonald, the plaintiffs!

counsel, had construed the worcés "to the extent" to rehn that the

same nanbor of trees should be replanted as had been growing before.

hr Vinelott contended that in the context of the covenant it was
irrational to expect the Resident Commissioner to prescribe the
same number of, say, almond trees to be planted as previously
growing coconut trees (the Resident Commissioner would do this as he
had discretion over the type of trees to be replanted). Hather,

¢ said, "extent" could be construed to mean trees should be revlented
at a similar density to what had been supported on the land before,

Mr Vinelott continued to expand various points that he had
raised yesterday.

1. Was there anyv legal oblization on the Resident Commissioner
j tne revlanting of trees?

the Resident Commissioner had no such legal duty,
ns:

i. The Resident Commissioner's duity was to approve the terms
of the deeds rather than to take action arising from these
terms -~ such duty was ccnsistent with the Island Regulations,

ii, It was difficult to see from the deeds how the then _
Resident Commissioner could bind his successor by contract,

iii. The Resident Commissioner was mentioned in these de
replanting was a matter of public policy which was
with Banaban interests in mind.

iv, Contrary to what Mr MacDonald had implied, there was no

form of legal agreement between the Comoany and the Government
as to what snould be done with regard to the mining and
*eplqnt_d'; all that happened was a negotiated uﬂaerbua“CLQS
on the terms on Wthﬂ the Banabans shou*a be allowed tc enter
into future transacticns. The Resident Commissioner's
governmentsl duty was to ensure that future land transactions
complied with these minimal conditions and there was no
promise that the Company should acquire future land. At ne
point was there any coniract between the Government and

the Company or between the uovernme 1t and the Bansbans,

2., Hhat was the function of the Resident Commissioner if he
was not under any duty to nrescribe replanting?

It was purely governmental; the Resident Commissioner was chosen
as he was the person responsible for administering policy locally,

3. What would be}ﬂeﬂllu if the Resident Commissioner did not
prescribe replanting?

Mr Vinelott said that the Resident Commissioner's prescription
was a conditicn precedent to any obligation the Company had to
replant trees on the mined-out land, For instance, after 1915 no
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replanting was prescribed by the Residentl Commi.iuoi
any replenting done would not have been in per:orma)l
tractual obligation. Mr Vinelott expanded thios

o

to various law reports of cases involving a third paxrly to w
reference could be made to esteblish what conld he conciituted as
performance under a contract, He concluded that there was nowhere,
in the Crown's submission, where an inderncendent cbligation resting
on the Resident Cormissioner could be spelt out; if he did not so
prescribe, then the Company could not be claired againast for not

having replanted,

4. Mr Vinelotl made the point that if there had beesn an obli
tion on the Resident Commissioner he would h expected Y
to have spelt it out more clearly,

QUESTION OF JURIZDICTION

Mr Vinelott expanded this under three heads, summaries of
which he had given in his earlier summary last Friday.
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Head 1, This concerned the guestion of whetiher & judge can oy
Iy 3 L& )
should make a declaration in terms of the order souzhit by the plainti
gsince the actual order sought was founded on ihe orovositvion that
L] . .
the Resident Commissicner acted on the advice of iHer Faissty's
: J
Government in the United Kingdom,
If this proposition was incorrect, the Ccurt might have 1o
laration against the Crown in righl of the Colony Governuent,

make a dec Gov
If this we , lr Vinelott said, afier refercnce to the Crown
Proceedings Act 1947 and various case, it woula raise questvions

-

avout the extent of the Court's jurisdiction. For instance, a
United Kingdom court would not have jurisdiction over = case which

might result in damages being awarded which shoul
L
L

d preperly fall
to the charge of a. Colony Government rsther e

n UK revenue,

s Mr Vinelott, having submitted-that the words "in respect of"
in section 40(2)(b) of the 1947 Lct should nct be

(and, in particular, not so as to cover a situvation where it was
merely a question of advice having been given by the UK Government)
continued his argument in the next day's procecedings.

be construed widely
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