I consider that I can claim to have special Imovledge concerning the Danaban
customary lay governing land tenure and inhe:itance Lecange, as llative Lands
Cormmissioner, I confucted a lands settlement of Ocean Izland during 1931 and 1632,
I was qualified for this woxi by reason of having talen an Henours Degree in

\nthropology at Cambridge University - specinlising in Lhe Pacific Islands region,

I possessed a working knowledge of the Giltertes: language

Iu the work, I had the benefit of Ur Arthur Crimdble's advice and instruction on

Gilbertese land custons,

I believe that, prior to wy undertaking this work, no government officer had a
knovwledge of Banakan customary law relating o lands - because such knouledge
can only ve obtained by conducting lands settlemant work and no orficer had
possessed the necessary time, inclination, training or opportunity tc conduct ..

such work,
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explanation as to why settlement of a nunber of cases is a pre-requisite to

I
el
£

wiring a knowledge of customary law, it should b2 explained ithat Gilbertece
(or Banabans) did not, in 1931, have the necessary analytical artitude fo answer

questions on customary tenure and inheritence in the abstract, although they were

ell equipped to ajudicate on specific cases. The task of the Lands Conmissioner
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ully to the geneaological and other evidence adducsd by the
parties to each distute and the deeision reached and, by comparing a number of
cases on each custom and questioning the Bamuban nembers on any avrarent
discirepancies or inconsistencies, to dyaw up a provisional code, This is modified
when necessary as the setticme nt proczeds and by the end of the last case it
suould be yossiﬁle to draw up a final code (provided there have been sufficion+

pmmist Seneaid § e 8 @
cases neard) waich czn be pui to i

he membors and discussed in deiail, rofersnas
being made as necessary to the individual cases on which the cedification of 24ch

-

was



Island) and fully epproved as a correct statement of Bonaban custom,

The advan*ages such a cedec lay in.ensuring tizt every Banaban would in futurs

be fully aware of his own customary laws governing inheritance arg conveyance

of his lends and in enabling the native lands courts to bLe consistent in their
epplication., Its disadvantages lay in the danger that, by codification, one
might ossify customs which should essentially change to meet changes in the
social, economic or political development of the community. It was for this
reason that I drafted ths Native Lands Codes Ordinance which rrovided that any
customary law could be changed by a two-thirds pajority as shown by a referzndunm

held at the request of 50 or more members of the community concerned,

I do not consider thet ¥r Grimble possessed any detailed ¥nowledge of Banzban

customary law until after the codification had been completed., Ee possessed a

knowledge of Gilbertese custom, however, for the northern and central
(pronounced "Euggin")
islands from Makin / to Tarawa and this was of the greatest help to me in

my own works The danger ley in the fact that Gilbertese custon, altheugh breadl:

similar to Banatan, differed in some important details, such as those governins

adoptions,

In view of references by lir Howbray, I ought to refer to Fr Telfer Campbell
(a Resident Commissioner in the early years of this century). Mr Campbell zccui:
a knowledge of Gilbertese etiquette but not of Gilbertese land customs, Ye hagd »c

A

opportunity of acquiring a knowledge of Panaban custom, as is evidenced by his
a9 Fe Kaeboata

sanctioning the custom of Te Bobai((i.e. land sale) which the Zanaban rechers of

my Conmission urged wnaninously was not, and never had been, a Eanzban cusicn,

Indeed, it was only a Gilbertese custom on Abemama and its tributary islands,

second half of the 19th century).
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Just as Campbell's sanctioning of te Xazboaboa was an irdicetion of his lack of

krowledge of Banaban custom and not of his having discovered the existence of such

'ﬂ;é custom on Banaba, so also his apparent sautioning of under-surface rights by

ndividual landlowvmzsrs by registering the P & T zgrecumentswas merely

P Sy

similar
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indication of igncrance.

The Banaban elders told wc that, when approached by Ellisz, they were under the
impression that they were selling the rights to take the rocks lying on the surface
and such of the top soil as they could dig dowm to with the implements then available,
As expressed to Mr Eliot in 1813 this was aprroximately 3 ft. It was only when
extractive machinery was introduced that they began to comprehend that the Company
considered that they had bought their lands ian tano (under the soil) as well as

izon tano (on the soil) - or, as one man phrased it "to the very bottom of Banzba",

Once this was realised, it raised the question as to who owmad these under-surfzce
rights. Lands in the Cilberts, that is buakonikai lands {plantation lands) as opposzd
to kainrs lends (clan homesites), were owned strictly by individuzls except in the 2
High Chieftainships of Butaritari-lMakin and Abemama-Kuris-Aranuka, But most other
torms of tangible and intangible property, including patent rights, were considered

as not easily divisible or too valuable feor individual owmership.

In the Gilterts, this general principle applied to such property as Tishponds,
lagoon and reef fishing rights, flotsam and jetsam, and patent rights in designs en
compositions such as canoe patterns, canoe crests, house types, kite patterns,
mat patterns, and song and dance routines; and on Ocean Island to the Banabans 2 most
precious possessions: water for drinking and stalaciites for making fishhooks for
cathing fish, Tt should be observed here that the Banzbans could live withkout the
fruits of the land, and in the 1870-74 drought and again in 1883 they did so; but they

covld not live witlout water to drink and fish to eat.

This property, cf which in the Gilberts fishponds, fishing rights and stranded
logs of redwood from the north-west coast of America, stranded porpoises or whales,

were the most important were usually owned by boti (or clans), and on Banaba by the



hamiets which, for historical reascns connected with the conquest of the island by
Nei Angi-ni-mazeao and her comvanions from Beru, had taken the place of the Gilbertese

clans,

The ownership of under-surface bangabanga was not officielly investigated by
the Commission, because the High Commission in Fiji considere? that all under-surface
rights belonged to the Crown, but it was investigated by me personally by questioning
members of the Lands Commission and the results recorded in a paper published in 1932
which is readily available. It is also recorded in my note (attached) on "The Owvnershir
of Under-Surface Rights". I have consistently argued since 1932 with Resident
Commissioners - and, later, the High Commission - that under-surface rights on Banaba
do not belong to the Crown because the Banabans possessed a custom which recognised
such rights and defined their ownership. I had precisely the same argument with Colony
and High Commission headquarters over the clan ovmership of reef righis between high
and low Spring tides, these being finally recognised as clan and not Crown property by

. T e . .
an Ordinance passed when I becawse Resident Commissioner after the war,

t will be appreciated, however, that the socizl, economic and political siruciure
of a society is not static, but constantly changing - in my own lifetime, for exanple,
the Banabans have progressed from a subsistence to a predominantly monetary economy,
The customs governing the inter-personal relations within that society must similarly
change, and, in particular, those governing land tenure and inheritance, if they are

not to get out of kilter, and thus become an incubus on development.

Prior to 1900 I suggest that the appropriate units of ownership of phosphate
would have been the hamlet (the local equivalent of the Gilbertese clan)., By 1931,
wvhen I discussed the ownership of under-surface rights with members of the Lands
Cormissicn, the hamlets had been absorbed into 4 village groups, which were not

lend-ovning units, and the general view was:

(1) That the under-surface phosphate, like the surface phosphate, belonged

exclusively to the Banzbans, as opposed to anyone else, and I did no

¢t

discover a single ovpinion to the contrary;
(ii) That it was considered that the surface deposits belong exclusively

the owmer of the land:
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(i3i) That it was considered that the under-surface deposits came within the
customary category of wvaluable property not readily divisible (such as
water rights or stalactite ownershiv or offshore fishing rights) which

were ovned by larger groups than the individual; and
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That, owing to the variable extent of the deposits, it seemed most
appropriate that they should be regarded as being owmed by the community
as a vhole, this also being in accord with the egalitarisn structure of
Banaban (and of Gilbertese) society. A4 good Gilbertese analogy to such
ownership exists, for example, in island rights over th2 large pond or
lagoon, Nein Riﬁki, on Nikunau, investigated by me in 1930 and recorded

in a monogravh published in 1963 (available on request).

The only opinions which (during the period in which I was working on the Lands
Commission) which I heard expressed contrary to (iii) and (iv) above emanated from
¥Mr Rotan or the members of his family who contended that all under-surface rights
should be vested in the above-surface landowner. As tlis family owned several hundred
lands as against an average per capita ownership of about 10 (I speak from a recollectior
of the lands Register) this sitrongly expressed view was entirely understandable and was
possibly shared by a few others among the larger landowners, although I never heard it

expressed by any others,

What was considered as appropriate in 1931 is not, however, necessarily appropriate
in 1976. With the change to a money economy on Rabi and the conseguential changes in
the economic and social organisation of the Banaban community it is, in my submission,
time for the Banabans to decide, by referendum, how the under-surface rights should be

givided today.
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