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FOREWORD

My initial interest in alternative dispute resolution was kindled at an Adelaide
conference convened in July 1991, by the South Australian Dispute Resolution
Association (S.ADR.A.) and Lawyers Engaged in Alternative Dispute Resolution
(L.B.A.D.R.).1 The papers presented were extremely varied, discussing the
application of ADR in the courts, family law, community mediation, environmental
law, civil and commercial disputes and victim/offender confrontations. One of the
expressed aims of the conference was to make recommendations for future
legislation and government policy in the field of ADR practice in South Australia in
response to the state Attorney-General's Green Paper on “Alternative Dispute
Resolution” released in July 1990. The Green Paper, designed to enéourase public
submissions in the area of ADR, discussed the existing methods of ADR in South
Australia both within and outside of the court system, interstate ADR services and
ancillary issues pertinent to ADR, ie the training of mediators, confidentiality of

ADR proceedings and tortious liability claims against mediators.?

The subject of this thesis arises from a topic discussed in the Green Paper and at the
ADR Conference ie the current and potential uses of alternative dispute resolution
procedures in the courts.3 It was the presence of ADR within the courts that
intrigued me most, since whilst 1 was familiar with the existence of ADR techniques

ih the Family Court, Industrial Court and various tribunals, I was unaware of the

l_loint SADRA/LEADR Conference "From Competition to Co-operation: A Necessary Change of
Focus” 19-20 July 1991.

2passim, Attorney-General (S.A.) "Alternative Dispute Resolution" Green Paper (1990).
31big at pp9-13.
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numerous dispute resolution options available to litigants during the litigation
process in the mainstream courts of South Australia. I had previously considered
the pretrial process as simply a preparation for trial, rather than a continuing
dispute resolution process. What interested me further in my examination into the
ADR processes within the courts and other non-ADR reforms was their exhibited
trend towards shaping the pretrial process into an ihquisitorial dispute resolution

forum, reverting from the traditional adversarial litigation process.

My decision to link the examination of the effectiveness of the ADR processes
within the courts as to whether they went far enough in improving the cost of
justice and to thereafter advocate reform, arose from my preliminary reading
which revealed numerous assertions of cost benefits to be gained By employing
ADR, with an overwhelming lack of accompanying data to support such assertions.
It was only later, that [ disoovered (to my delight!) the Senate Committee's 'Cost of
Justice’ Inquiry which included an investigation of ADR as part of the inquiry's
terms of reference into the costs of litigation.4 A similar state inquiry was
commenced in April 1992 which also scrutinised the current and potential use of 4
ADR processes in the courts.5 The ‘cost of justice' indeed became a pertinent topic

to examine in the 1990s.

1992 has been a challenging year in which to undertake a research project in the
area of civil procedure, due to the many changes that were introduced into the

courts on 6 July 1992. It has however been an excellent year within which to

4In 1989 the Senate Standing Committee on Legal and Constitutional Affairs began the Cost of
Justice' inquiry into the cost of legal services and litigation in Australia.

50n 8 April 1992, the Legislative Review Committee commenced the “Inquiry into the Courts
System”. Unfortunately evidence submitted to the inquiry was not publicly tabled during the
course of my thesis. Thus, whilst [ was kindly permitted by the Secretary, Mr. D. Pegram, to
read the transcript of evidence, such materiat could not be transcribed. I was advised that a
Discussion Paper is to be issued in March 1992.
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encouraged that the cost of justice is an issue that is being addressed with
cooperation and enthusiasm by the legislature, courts and legal profession in South

Australia.
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CHAPTER ONE
DEFINING THE PARAMETERS

1.0 Alternative dispute resolution within the courts

It is not a paradox that a thesis on ADR should discuss alternative dispute resolution
within the courts. Whilst the acronym itself may engender a belief that ADR is both a
new form of dispute resolution and one that exists in a mutually exclusive

relationship to adjudication, ADR is not the adversary of adjudication nor is its
presence an entirely new and ‘alternative’ feature in the courts of South Australia.
Non-litigious methods of dispute resolution such as mediation, conciliation and
arbitration have a long established history of use in South Australia, particularly in
the areas of family law, neighbourhood disputes and industrial law.! Similarly, many
of the court ADR processes that will be described in chapter two have been in
existence, if not always utilised to their maximum potential, for some time.2 What is
novel about ADR is the renewed examination it has received, particularly during the

1990s, reflecting in many ways the growth of the ADR movement in the United States.

The ADR movement that arose in the United States in the late 19608 and 1970s was
initiated co-operatively by the judiciary and legislature to act as a solution to the
escalating increases that were occurring in court caseloads, court delays and in the
costs of litigation.3 The result was a process of rediscovery of non-litigious methods

of dispute resolution such as mediation, conciliation and arbitration together with an

expanded and increased appﬁcation of such methods to a variety of disputes both-

1Eg mediation under the Family Law Act 1975 (Cth); conciliation under the Industrial
Conciliation and Arbitration Act 1972 (S.A.) and Equal Opportunity Act 1984 (S.A.); arbitration
has been provided for since the Arbitration Act 1891 (S.A.), now superceded by the Commercial
Arbitration Act 1986 (S.A.).

25¢e chapter 2 passim.

3 American Bar Association, Legislatic Dispute Resolution (1990) at 1-2. The Pound
Conference in 1976 was an mrluential l‘actor with the appointed taskforce advocating the
increased use of compulsory arbitration, contractual arbitration and the commencement of pilot
projects of Neighbourhood Justice Centres throughout the United States.




within and outside of the court system. The ADR movement developed not merely
from a dissatisfaction with the disadvantageous effects of adversarial proceedings ie
increasing court costs and delays, but from a growing dissatisfaction with the
“unrestrained adversariness” of the litigation process itself.4 ADR offered flexibility
to disputants. The ADR process and the choice of the most appropriate dispute
resolver could be tailored to the nature of the dispute. How the disputants themselves
wished to resolve their dispute and how quickly a resolution was sought could also be
considered where ADR processes provided for greater participation by the disputants
in the resolution process. The redress that oould>be sought within an ADR process

was also more expansive, permitting the consideration of non-legal remedies.>

In similarity with the growth of the United States ADR movement, the rising costs of
litigation and court delays have prompted the courts and the legislature to seek "ways
of resolving disputes which minimize the burden of costs which litigation casts upon
both the parties and the public."® This has led to the implementation of both ADR and
non-ADR reforms throughout Australia with the most recent ADR reforms in Squth
Australia's courts introduced as of 6 July 1992 by both state legislation and revisions

to the courts' rules.”

4Goldberg, Green and Sander, Dispute Resolution (1985) at 4.

5Bs the parties could seek a complete renesotiation of a contract. See David, "Alternative Dispute
“Resolution - What Is It?", Alternative Dis Resolution (ed Mugford), Seminar Proceedings No
15, Australian Institute of Crumnology (1986) pp25-61 at 54.

6ng CJ), “The Current and Potential Use of Alternative Dispute Resolution Processes in the
Courts", Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 2. For a
discussion into the factors behind the courts' increased focus upon greater efficiency see Mason,
"Research to Improve Judicial Administration Through Insititutes of Judicial Administration -
the A.LJA." (1991) 65 AL} 78.

7Ror an overview of ADR reforms implemented throughout Australia see Astor and Chinkin,
Dispute Resolution in Australia (1992) at pp1-11. For a discussion of the new rules and
legislation that introduced and faciliated new ADR procedures in South Australia's courts see
Chapter 2 passim.




ADR within the courts is an gdditional process in the path of litigation, not an
alternative.8 Further, it should be regarded as a multi-purposive tool in the litigation
continuum. ADR offers litigants both an early dispute resolution forum where it will
not be considered a sign of weakness to attempt to settie a dispute prior to trial and
also acts as a preparation for the court hearing where settlement is not achieved, by
its generated information exchange.? The relationship between ADR and
adjudication is thus linear whereby the ADR process employed is "a step towards

achieving resolution which if unsuccessful can be followed by litigation."10

ADR exhibits great potential for improving the litigation process. Firstly, it is
considered that ADR can alleviate two of the major defects present in litigation,
namely cost and delay.!!l Secondly, it is regarded that ADR can assist in the reduction
of court caseloads and maximisation of the courts' resources, improving the
efficiency of the courts.l2 Finally, ADR may improve the quality of the litigation
process itsellf by offering additional dispute resolution options to litigants with the

litigants' right to proceed to trial upheld.l3

It is regarded that ADR achieves the first two benefits by its ability to settle disputes
at an early stage of legal proceedings.!4 It is a well recognised fact that
approximately 95% of cases that commence in the courts will be disposed of by either

court assisted or informal processes of settlement negotiations prior to a court

8street, “The Court System and Alternative Dispute Resolution Procedures” (1990) Vol. 1 No. 1
ADR] 5 at 6.

9Pengilley. "Alternative Dispute Resolution: The Philosophy and the Need" (1990) Vol. 1 No. 2
ADR] 81 at 93.

10 sypra n8 at 9.

11 Attorney-General (S.A.) "Alternative Dispute Resolution” Green Paper (1990) at 1.

12Nowton, “Alternative Dispute Resolution:Towards a Social Framework” (1990) Vol 1 No. 4 ADR]
179 at 180.

13For a discussion of the importance of maintaining the right to trial see Pincus, "Judge Asks
Why Old Methods are Still Used to Resolve Disputes” (1988) Vol.23 No. 10 Australian Law News
11 at 12-13.

l4sypra n12.




hearing.13 ADR processes can assist in the early, efficient resolution of such 95% of
cases, "diverting attention away from the inevitability of trials following exhaustive
and expensive interlocutory procedures, back to the obvious desirability of early,
negotiated settlement."16 The final benefit, that of improving the quality of the
litigation process is thought to occur from the introduction of flexibility into
adversarial proceedings in that the overall dispute resolution process can be adapted
to the nature of the dispute.l” For example, in a building dispute involving complex
and technical issues of fact, such factual issues may be referred to an arbitrator or
referee possessing expertise in the subject matter of the dispute for iﬁquiry. saving
costs that would otherwise be incurred by educating a bench unfamiliar in the

nomenclature and problems present in the building trade.

1.1 ADR as a solution to improve the cost of justice

It is an appropriate time to evaluate the effectiveness of ADR processes within the
courts in terms of how such processes presently improve or could further improve
the cost of iustice:_' While concern regarding the cost of justice is not a new
phenomenon, it is becoming a more common complaint that the excessive costs of
fitigation are prohibitive to many persons desiring to resolve their disputes in the
courts with only the poor or very wealthy possessing access to litigation and 'middle
Australia’ largely excluded.!8 Indeed the high cost of litigation and access to justice
were the two most prominent themes arising from the Senate ‘Cost of Justice'

Inquiry.19 Together with the continuing pressures that are placed upon the courts

l5Sum‘a n6 at 1 per King CJ.

16 pe jersey, "Alternative Dispute Resolution (ADR): Mere Gimmickry?" (1989) Vol. 63 ALJ 69 at
71.

17Limbury, "Messianic Propagandist Replies” (1992) Vol 27 No. 11 Australian Law News 9.

18 Australia, Senate Standing Committee on Lega! and Constitutional Affairs, Cost of Legal Services
and Litigation, Discussion Paper No. 4, Methods ispute I ution (1991) at 19.

19vanstone, "ADR and the Cost of Justice", Paper presented at the First International Conference
in Australia on ADR, 29-30 August 1992 at 1.
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to maximise existing resources with growing caseloads, the need to improve the cost

of justice is self evident.20

It was noticeable from the submitted reforms proposed at both the national and state
‘cost of justice' inquiries that the reforms emphasised the necessity to improve the
court process rather than simply advocating the increase of public legal aid
assistance. Whilst the provision of legal aid has contributed much to increasing
access to justice, budgetary constraints limit the granting of legal aid as to who is
eligible, what disputes warrant the provision of legal aid and what litigation costs
legal aid will fund.2! In the 1990/91 financial year, for example, 44% of the legal aid
applications received by the Legal Services Commission (S.A.) were eligibile for legal
aid in terms of income assessment and the merits of the claim, but were refused aid on
the grounds that the matters did not come within the Commission's guidelines.22
Further, in the same year, 10.8% of the legal aid applications approved provided legal
representation in the civil law jurisdiction, with the focus of public legal assistance
lying indisputably in defending in criminal proceedings.23 The increasing
limitations of legal aid highlights the need to implement reforms that will address the

underlying causes of the high cost of litigation.

ADR is being raised more frequently as a sofution that will improve the cost of justice

at the causative level.24 The growth of ADR Australia wide has however remarkably

20young, Introduction, Papers presented a A_Conference (ed AIJA), 1990 at
3.
21por a description of the relevant eligibility requirements see Legal Services Commission of

South Australia, Thirteenth Annual Report, 1 July 1990 to 30 June 1991 at 12-13.

221pid, Table 7 at 24.

231pid at 6. The focus upon assisting in criminal matters is in accordance with one of the
Commission's fundamental principles: "that legal assistance should be granted where the public
interest or the interests of justice require it” Ibid at 12. I was advised by Ms. S. Churchman, Legal
Services Commission of S.A. that legal representation in civil proceedings was further reduced to
a ballpark figure of 6% in the 1991/92financial year.

24pgrticularly in submissions presented to the Senate Standing Committee ‘Cost of Justice”
inquiry and also the state inquiry into the South Australian court system that was referred to the
Legislative Review Committee in April 1992.
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not been accompanied by any detailed research of the effectiveness of such
processes.23 It is necessary therefore before any significant ADR reform is
implemented from either of the ‘cost of justice' inquiries that the current ADR
processes that exist within South Australia's courts be evaluated to determine
whether they do in fact improve the cost of justice or whether they are simply

another costly pretrial step in the path of litigation.

It is important too, that the ADR processes within the courts be examined as to
whether the quality of the overall litigation process is also improved. ADR within
the courts must not merely exist to alleviate judicial concern over the disposition rate
of cases and governmental concern over the cost of court resources.26 The ADR
techniques must improve the pretrial process itself, not simply the cost of the
litigation process. There has been an observed trend, for instance, in New South
Wales and Victoria, towards implementing mandatory court-annexed ADR procedures
in respect of monetary claims of a certain amount.2? Such developments have
exhibited a tendency for ADR reform within the courts to be shaped as a substitute for
an adjudicatory court hearing rather than as a part of the overall pretrial process,
reinforcing the danger that ADR will be perceived by litigants as a ‘second class
~system of justice' within the courts. It is important therefore that an evaluation of
the effectiveness of the ADR processes within the courts in terms of improving costs
must ‘not be divorced from a consideration as to how such processes affect the quality

of the overall litigation process.

25The first detailed empirical study to evaluate the operation of ADR processes within Australian
courts was eonducted by Dr. Richard Ingleby in 1991. See Ingleby, In the Ball Park - Alternative

26ADR should not become a "bullying process to get settlement at any cost.” See Slattery, "ADR: A
Legal Overview", Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 10.
2710 NSW compulsory arbitration is compulsory in the Local Courts and District Courts for civil
claims up to $10,000. In Victoria, civil claims of less than $3000 are referred to compulsory
arbitration by the Courts (Further Amendment) Act 1986 (Vic) and by the Magistrates' Court Act
1989 (Vic) s102 the court must refer claims under $5000 to arbitration. For a more detailed
description of such procedures see supra n7 at pp151-155.
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Once the ADR processes within our courts are thus examined, only then is it
#ppropriate to consider whether the ADR processes within South Australia’'s courts go
far enough in improving the cost of justice and what reforms should be advocated.
The final part of that discussion must involve an inquiry as to the ‘alternatives’ to
ADR reform ie what other reforms currently or potentially improve the cost of
justice. There is little merit in advocating reform to the ADR processes within the
courts if the objectives of such reform could be achieved by simpler means or indeed
if the effectiveness of any proposed ADR reforms is dependant upon the
implementation or continuation of other non-ADR reforms.

The argument of this thesis is therefore framed around three central questions:

1 What are the current ADR procedures that exist within South Australia’s courts

and do they improve the cost of justice and the quality of the overall litigation

process?
2 What reforms are required to make such processes operate more effectively?
3 Are there alternative or additional reforms to ADR that either currently or

potentially improve the cost of justice in South Australia?
1.2 Outline of argument
Chapter 2
Shall describe the ADR processes that exist within the courts, providing a brief
account of their history and current application. The changes to the court system
introduced on 6 July 1992 has led to this chapter becoming more descriptive and
lengthy than was initially anticipated, due to the implementation of additional ADR
techniques into certain courts and alterations that were made to existing processes.
As a consequence, the ADR processes will be not be evaluated or discussed in an

entirely uniform manner.

Chapter 3
Shall consider whether the ADR processes that exist within our courts both improve

the cost of justice and the quality of the overall litigation process. This proved to be

7




the most difficult task to investigate in this thesis. Because of the 6 july 1992 changes-
to the courts, not all of the ADR processes have been in operation for a great length
of time. In addition, court records of certain ADR processes were either not kept or
unavailable. Consequently, while it was considered necessary that each ADR process
should be subjected to both qualitative and quantitative analysis, such quantitative
evaluations were limited to the ADR processes where the necessary records could be

obtained.

Chapter 4

Shall consider what reforms would make the ADR processes operate more effectively
in improving the cost of justice and quality of the litigation process. Ideally such a
'chapter should be preceded by an overview of all of the ADR reforms that have been
made within the courts both interstate and overseas. It is beyond the scope of this
thesis however to describe all of the reforms that could possibly be introduced into
the courts and to explain why they should be implemented or aiternatively, why they
are inappropriate. Instead I have considered such interstate and overseas ADR
reforms where I have viewed them to be applicable reforms that would improve the
effectiveness of particular ADR processes. As a consequence, this chapter may be
viewed as displaying a distinctly parochial focus| The reforms proposed in this
chapter will be specifically directed at improving the effectiveness of the particular
ADR processes within their particular courts with certain general reforms also

proposed to improve the ADR processes within the courts as a whole.

Chapter 5

Shall consider what other non-ADR reforms have been implemented in South
Australia that either currently or potentially improve the cost of justice. The
reforms described will not be an exhaustive list, rather a selection of the major and
most recent reforms. Notably, a discussion on legal aid will be absent from this

chapter as indisbutably the introduction of legal aid has increased access to justice




and the affordability of justice to many within the community.28 A discussion of ADR
reform cannot be separated from considering other means of imprbving the cost of
justice and non-ADR reforms to the pretrial process and how all such reforms must

work cooperatively in improving the cost of justice.

1.3 SETTING THE PARAMETERS

At the outset it is important to set the parameters and define the terms that will be
employed throughout this thesis, particularly in the field of ADR where definitions of
various ADR techniques can be quite varied depending upon the area of legal
practice. The remainder of this chapter shall therefore define 'ADR’', the ‘cost of
justice’ and the oourts to be examined. The process of evaluation of the ADR processes

within the courts shall be explained, together with the sources for such analysis.

1.3.1 The Definition of ‘ADR'

ADR defines all methods of dispute resolution that are non-adjudicative.29 The ADR
techniques that have been adapted and employed by the South Australian courts
comprise mediation, conciliation, arbitration and expert/referee appraisal. They are

thus defined:

Mediation is defined as "a process whereby the mediator acts as a catalyst to help the
parties identify mutually compatible interests and reach settlement."30 The process

enables the parties to resolve their dispute by agreement.

281 would refer the reader to the following texts which describe the contributions of legal aid to
improving the cost of justice: Senate Standing Committee on Legal and Constitutional Af!'airs.
Costs of Legal Services and Litigation, Discussion Paper No. 7 Legal Aid For gicher and f
poorer’ (1992); National Legal Aid Advisory Council, Legal Aid f

AGPS, 1990).

29pavid, “Are Lawyers Becoming Obsolete as Dispute Resolvers” Paper presented at CLE.
Seminar, University of Adelaide at 3.

3°Supra nil8 at 13.




COnciliation is essgntially an adapted form of mediation.3] The main function of
the conciliator is “to bring the parties together in an attempt to create the process by
which their disputes can be settled."32 Sometimes the process will involve the
conciliator in identifying the strengths and weaknesses of each party's case to assist
in settlement or will require the conciliator to act as a conduit between the parties' in

exploring various solutions to achieve a negotiated settlement.33

Arbitration in the courts largely mirrors the process of private arbitration
whereby the dispute is submitted to a neutral third party who, after considering the
evidence and arguments from both parties to the dispute, makes a determination.34
Such a simplistic definition could be said to apply to adjudication, however the
difference between adjudication and arbitration lies in the role of the third party.
An arbitrator has the freedom to conduct the arbitration in the form of an inquiry in
such manner as the arbitrator sees fit, unlike a judge who will be bound by the rules
of evidence and the adversarial form of pleadings. Further, a court arbitration,
unlike adjudication need not necessarily decide the whole case, but may determine

specific issues in dispute.33

Bxpert/Referee appraisal is a procedure whereby the court refers to a neutral
third party (expert/referee) any question or matter pertinent to either part or the
whole of the proceedings for inquiry and report. The process enables technical and
factual issues to be referred for inquiry and report to a person possessing the

requisite expertise with the legal issues remaining for the court to determine.36

31Ross—Smith. "Use of ADR Processes in Resolving Commercial and Corporate Disputes”, Paper
presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 4.

3ZSupra n26 at 3.

33Supra nll at 5.

34supra n31 at 11.

35see chapter 2 at 2.5-2.7. .

36Tyrru. "Arbitration Clauses and Court Reference-Out"’ (1991) Vol. 2 No. 4 ADR] 179 at 180.
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The characteristic intrinsic to each of these techniqﬁes is their inquisitorial
nature.37 It is this symbiosis between such inquisitorial forms of dispute resolution
within the adversarial setting of adjudication that makes the relationship between
ADR and adjudication such an intriguing one. For with the expansion and
development of further ADR processes throughout the courts Australia-wide there
has developed a different legal culture. The role of the judiciary has changed from
that of 'passive’, adjudicators with control of adversarial proceedings placed largely
in the parties’ hands, to 'active’ adjudicators that have a public duty to direct the
conduct of proceedings with expanded inquisitorial powers.38 As stated by Chief
Justice King:

"The widely felt need to provide to litigants the opportunity of resolving their

differences without incurring the cost and destructive effects of fully fought out
litigation, has led the courts, and continues to lead them, in the direction of greater

involvement in the alternative dispute resolution process."39

This trend towards embracing inquisitorial powers is reflected in other reforms that
have been made within the courts such as the wide adoption by courts today of
managerial techniques during the pretrial process.40 The inquisitorial ADR
techniques shall be examined in chapter 3 as to whether they are a positive reform of
the pretrial proceés that improves both the cost of justice and the quality of the

titigation process.

1.3.2 The ‘Cost of Justice' defined.
What exact costs are encompassed in the ‘cost of justice' equation are most aptly

described by the Australian Law Reform Commission:

377ne Buropean 'inquisitorial' system of justice is often compared with our adversarial legal
system. The main point of comparison often highlighted between the two systems is the extent to
which a European judge (inquisitor) has the power to control the conduct of litigation, call and
examine witnesses and encourage the parties at any stage of the proceedings to settle or reach
agreement upon issues (eg Section 279(1) ZPO (Code of Civil Procedure, Germany). Such judicial
powers are seen as either absent or not utilised in the adversarial system. See Senate Standing
Committee on Legal and Consutuuonal Affan's Cost of Legal Services and Litigation, Discussion
Paper No. 6, The Courts ¢ Ligation (1992) at 29.

38gee chapter 5 at Rel'orms by the courts”.
39%upra n6 at 2.
40Sypra n38.
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“The ‘'cost of justice' is the cost (total cost) of resolving disputes between citizens...This

cost includes:

- amounts paxd by individuals or by legal aid authorities as fees for professional
legal services

- time spent and production foregone while disputes resolved

- resources in running courts and administering departments and agencies."4!
Opinions differ as to what factors most influence the 'cost of justice' equation. The
cost of the litigation process, the proliferation of legislation and its increased
complexity, a lack of government funding to adequately resource the courts,
increased court fees and charges, practices of the legal profession have all been
raised as influential factors upon the cost of justice equation.42 The factor that will
be concentrated upon in this thesis will be the litigation process and how ADR
processes can improve both the cost and quality of that process. Whilst both the
national and state ‘cost of justice' inquiries have yet to produce final reports, ADR has
been considered by the Senate Committee to display “some scope for reducing legal
costs.”, based upon the premise that costs to litigants will be less the earlier a dispute
is resolved by ADR's action in bringing forward the settlement time.43 The presence
of ADR within the courts has aiso been viewed as increasing the choice of dispute

resolution procedures available.44

1.3.3 The Courts to be examined
Because of the necessary limitations that must be placed upon the scope of an
Honours dissertation, this paper will be confined to examining the ADR procedures

within the civil jurisdictions of the mainstream courts of South Australia ie the

41senate Standing Committee on Legal and Constitutional Affairs, “The cost of legal services and
litigation in Australia today”, Tuesday, 28 August 1990, (Official Hansard Report) pp1387-2188
at 1753.

423¢e Law Council of Australia, The Cost of Law Council of Australia
(1989) at 26; Barnard & Wn.hers. Financing 1989) at 74; De Jersey, "ADR:
Why All the Fuss?” 67, Pape : An; : erence (ed AIJA), 1990
at 68; On the 8 May 1992 the Trade Practlce Oommlssxon oommenced its study into the “restrictive
practices and rules in the legal profession”. The State Government has also released a White
Paper with respect to the legal profession identifying 'anti-competitive' practices.

43Supra nl9 at 1.

44Miles, "ADR and the Cost of Justice.” 72, Paper presented at the First International Conference
in Australia on ADR, 29-30 August 1992 at 73.
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Supreme Court, District Court and Magistrates Court of South Australia. To discuss the
effectiveness and application of ADR processes within the Family Court of Australia,
or the Industrial Court of South Australia or indeed to discuss the use of ADR within

the criminal jurisdiction of the courts would involve separate dissertations in their

own right.

1.4 THE PROCESS OF EVALUATION

1.4.1 Do the ADR processes improve the cost of justice?
(a) Ihe base assumption

The evaluation of any dispute resolution mechanism will always be fraught with
difficulties since all dispute resolution procedures are influenced by a number of
variables: the attitudes of the disputants towards negotiations and settlement, the
complexity of the dispute, the history of the dispute, the attitudes of opposing counsel
will all influence the conduct and subsequent resolution of a dispute.43 Itis
therefore impossible to conduct a complete quantitative analysis of the effect of ADR
processes upon the ‘cost of justice' within the confines of a thesis. Such an inquiry
would require a detailed examination of the professional fees charged, a breakdown
of court costs and resources employed and the indirect costs incurred by the
disputants (in terms of what influence the time taken to resolve the dispute had on
lost productivity), in respect of cases that utilised the various ADR processes.
Consequently a base assumption has to be made in terms of how the effectiveness of
the ADR processes in improving the cost of justice will be measured. Hence, the base
assumption that will be made is that the earlier a dispute is resolved the greater the
following 'costs of justice' are decreased ie the costs of professional legal assistance,
the costs incurred in the time taken for the dispute to resolve and the costs in
utilising court resources. The common factor that will therefore be examined

amongst the ADR processes will be the extent to which such processes resolve

45Supra n19 at 10.
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disputes at an early stage of the adjudicatory proceedings. The base assumption
follows the premise upon which ADR reform is based in that ADR has the potential to
assist in the settlement of the approximate 95% of cases commenced in the courts that

resolve prior to a court hearing.

(b) Sources of research
Statistics were sought from the Supreme Court and District Court to provide the

following information on an annual basis:

a the number of civil matters listed in each court;

b the number of civil matters settled prior to the pretrial conference;

c the number of civil maiters settled after the pretrial conference but prior to
the hearing;

d the number of civil matters settled during the hearing but before judgement;

e the number of matters referred to a referee/arbitration/conciliation/court
expert.

Information sought from the Magistrates Court (again on an annual ‘bﬁsis) included:
f the number of ‘minor civil actions’ commenced in the Magistrates Court;

the average hearing time of such an action;

h the number of minor civil actions settled at the ‘conciliation’ stage;
i the number of civil matters commenced in the General Claims Civil Division:
j the number of matters settled prior to the conciliation conference and the

number of matters settled at the conciliation conference and the number of
matters settled during trial;
k the average hearing time for a civil action in the General Claims Division.
It was intended that once all of the above initial information had been obtained, a
second stage of research could then be undertaken as to the settlement rates of the
particular ADR processes, so that a comparison could be made with the disposal rates
of cases at various stages of the legal proceedings eg in the District/Supreme Court

the disposal rates at points b and d could be compared with the disposal rate of cases
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referred to particular ADR processes. It was expected that such comparisons would
also assist in determining whether the ADR process was applied at an appropriate
stage of the legal proceedings, ie whether it was applied too late or too early in the
proceedings. As an exception to this general intention the settlement rates of
pretrial conferences were sought in the initial stage, as firstly, Secause such
conferences were compulsory in all civil actions in the District Court and Supreme
Court I considered that such statistics could also act as another point of comparison to
the settlement rates of other ADR processes, and secondly, because pretrial
conferences were compulsory this increased the likelihood that such statistics would

be kept by the courts.46

Unfortunately, the second stage of research was not commenced due to the following
combined reasons: statistics had not been kept of the particular ADR process, the
statistics were in a raw unprocessed form (and hence unavailable), the process had
ceased to be utilised by the Court or, regarding the ADR processes that were
introduced as of 6 July 1992, had yet to commence their operation. Consequently, the
only ADR process that can truly be examined in a quantitative manner is the pretrial
conference - even this however is limited to only the District Court and Supreme
Court, as no records were available from the Magistrates Court in respect of the

number of matters settled by the recently introduced conciliation conferences.

Despite the lack of data available with regard to most of the ADR processes, it is still
possible to examine whether such processes are capable of producing settlement at
an early stage of litigation. In the qualitative analysis that will be described below,
for example, the seventh criteria will examine at what stage the ADR technique

operates in the litigation process. Whilst such criteria is by no means conclusive, it

will be indicative of the potential of the ADR process to resolve a dispute at an earlier

46[ndeed my reading of past annual reports of the Court Services Department, suggested that such
statistics on pretrial conferences must be kept by the courts. .
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point in the proceedings. Further, in some instances the Court Registrars were able
to discuss with me the effectiveness and operation of certain ADR processes or
alternatively conference papers or court reports delivered by either Judges and/or
Court Registrars described the application of certain ADR techniques in the courts
indicating the successfulness of such processes. Nevertheless, the effectiveness of .
the ADR processes in improving the cost of justice cannot be discussed in a uniform
manner. In particular, the processes of arbitration and expert/referee appraisal
were extremely difficult to analyse even in terms of what potential improvements to
the cost of justice were indicated, since not only were the processes rarely employed
but the stage at which such processes could be invoked was unclear. The current use
of the ADR processes therefore greatly limited the extent to which such processes

could be evaluated.

1.4.2 Do the ADR processes improve the quality of the litigation
process?
(a) Evaluation criteria

The effectiveness of ADR within the courts will not solely focus upon the cost
benefits that can be achieved, but will include an examination as to how the quality
of the overall litigation process itself is improved. There exists the need to ensure
that the ADR process available are appropriate to the jurisdiction and needs of the
particular litigants 47 The ADR techniques should also possess flexibility to be
tailored as closely as possible to the nature of the dispute with the aim of achieving
expedition, economy, equity and an end to the dispute.48 I have chosen to examine
the following factors in each of the ADR processes within the courts:

The role of the third party, confidentiality, entry into the ADR process (ie whether

the ADR process is employed voluntarily or at the court's direction), party

47gxenill, "ADR and the Cost of Justice - Is the Jury Still Out?” Paper presented at the First
International Conference in Australia on ADR, 29-30 August 1992 at 77.

48Nosworthy. "Claims and Disputes - Alternative Procedures”, Paper presented at the National
Construction Seminar, October 1991 at 32..
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involvement in the process, extent of information exchange, expertise of the third

party and the stage of adjudication at which ADR is employed.

1 Role of the third partv

The role of the third party will be surveyed in each of the ADR processes. It will be
perceived that the third party's role will shape the dispute resolution process itself,
in that where the role of the third party is to guide the parties to negotiate, the
resolution process is termed mediation, where the third party's role becomes more
active, the mediation process develops into conciliation, and where the third party
not merely inquires into the dispute but then provides an opinion or determination,

the process becomes one of expert/referee appraisal or arbitration.49

2 Confidentialit
It is vital that ADR processes within the courts should provide for confidentiality.
The parties must be assured that all efforts made to settle will be kept on a ‘'without
prejudice’ basis and shall not be permitted to be revealed at any successive court

hearing. To what extent the ADR processes protect the confidentiality of the

proceedings shall be examined.

It has been noted by some ADR commentators that ADR does not work effectively
unless both parties are genuinely willing to try and resolve the dispute.30 This has
not however prevented interstate and overseas courts from directing parties to enter
into ADR processes without the parties consent. To what extent the current ADR
processes allow litigants and the courts to enter into ADR processes at their own

volition will be examined.

491bid 30-31.
501pid 31.
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A benefit of ADR that is often expressed is the way in which it allows the disputing
parties to participate in the resolution process.5! To what extent this benefit is

present in the ADR processes within the courts will be surveyed.

In a study conducted by the Australian Institute of Judicial Administration (A.I.J.A.)
into the costs of civil litigation in intermediate courts, it was expressed that
"settlement is more likely the closer are the predictions of the parties as to outcome of
a court hearing." 32 An early information exchange between the parties was
advocated in the study as a major reform that should be implemented into the pretrial
process.’3 Such an early exchange of information between the parties enables each
party to assess the strengths and weaknesses of their case, assisting the parties to
reach an agreed resolution of the dispute. To what extent the ADR processes enhance

an exchange of information between the parties will be examined.

6 Experti { third I
The increasing complexities of the modern scientific world has also witnessed an
increasing complexity in the nature of legal disputes. Disputes that arise in the field
of intellectual property (such as computer software disputes) and construction law
for example, give rise to complex issues of fact with which most members of the
judiciary and counsel possess no knowledge or experience in the subject matter of
the dispute. This results in both tedious and costly adjudication.34 As stated by

Nosworthy:

51A common complaint with respect to the litigation process is that the parties lack participation
in the resolution of their dispute. Supra nls

52williams and others, I :

(1992) at 62.

531bid 63.

54From personal observations made during 1990-1991 in which I worked as a law clerk on a major
construction dispute.
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"there are particular problems in using litigation to resolve construction disputes.
One of the major problems is the need which often arises to spend time educating the
judge, solicitors and counsel on technical issues and basic engineering concepts.
When the process is repeated two or three times in the same matter there is a

considerable waste of time and cost involved."33

It is considered that ADR techniques possess the benefit of being able to match the
dispute resolver to the nature of the dispute.36 Whether the ADR processes within the

courts exhibit this benefit will be discussed.

7 St { adiudicati
In a study conducted by the A.LJA. it was found that the stage of litigation at which a
case was disposed of was the “strongest influence" upon the costs of litigation. It has
previously been proposed that the earlier a dispute is resolved the scope for reducing
the costs of litigation is greater. At what stage of the litigation process the various

ADR techniques are invoked will therefore be an important criteria to examine.

(b) Sources of research

It was beyond the scope of this thesis to personally observe the ADR processes in
operation. This would have been extremely difficult to undertake, due to the fact that
the processes are conducted 'in camera’, are employed haphazardly by the cburts
(with the exception of pretrial conferences) dr have yet to commence operation
having only been introduced into the courts as recently as of 6 July 1992, Analysis
with respect to how the ADR procesées improve the quality of the overall dispute
resolution process will therefore be objective with some subjective analysis provided
from either articles written by Court Registrars or Judges who have witnessed the

operation of Vcertain ADR processes or from discussions with the Court Registrars in

55Supx‘a n48 at 7.
561pid 18.
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certain instances. The processes will therefore be examined in terms of the above

criteria without the influence of subjective variables

ADR within the courts must be accessible and protect the rights of disputants. It
should be efficient, fair, just, aim for a final fesolution of the dispute and be viewed
as a credible and legitimate part of our system of justice.57 The need to improve not
merely the costs of litigation but also the quality of the litigation process are self-
evident:

“the adversary system has failed to keep pace with the increasing complexity of

litigation and sophistication of litigants. That it has remained virtually unchanged
since the Judicature Act should, I believe, be a cause of regret rather than self-

congratulation. It requires radical surgery.."38

The catalysts that gave rise to the growth of the ADR movement have challenged all
participators in the administration of justice to examine the shortcomings of our
system of justice and to explore ways of improving that system. Reforms to the
litigation process are now directed towards remedying the underlying causes of the
high costs of litigation rather than the effects of such prohibitive costs. It was stated
at the beginning of this chapter that it was not a paradox that a thesis on ADR should -
discuss ADR within the courts. Perhaps th_e only paradox that arises from the
presence of ADR within the courts is the extent to which the cost benefits offered by
ADR have overshadowed the need to examine whether what is also required to

improve the administration of justice is an increase in the value that we place upon

it. 39

57Supra n9 at 90.

58pavies, “Judges Responsible for Survival of Civil Trial System - Change Needed to Meet
Competition (1989) Vol 24 No. 5 Australian Law News 12.

59Chernov. "The Cost of Justice”, Paper presented at the 27th Australian Legal Convention,
Adelaide 1991 at 55-56.
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CHAPTER TWO
THE ADR PROCESSES WITHIN SOUTH AUSTRALIA'S COURTS

2.0 The Courts’ power to develop ADR within the Courts.

The 4 broad ADR techniques that currently exist within South Australia's courts are
mediation, conciliation, arbitration and expert/referee appraisal.! There does exist
the potential however, within the District and Supreme Courts to introduce additional
ADR mechanisms. Rule 2.08 of the Supreme Court and District Court Rules provides:
"The Court may from time to time provide or facilitate alternative dispute resolution
options to aid the efficient and early disposal of appropriate cases.”2 The introduction
of this rule succeeded the State Government's expressed intention that judges should
both encourage parties to explore settlement options and also consider whether a
dispute could appropriately be referred to either an arbitrator, conciliator, mediator,
or facilitator.3 It is presently unknown to what extent Rule 2.08 will be used to
expand the employment of ADR within the courts. The Rule clearly provides the
District and Supreme Courts with the freedom to develop and apply both current and
new ADR procedures. The present ADR techniques within the courts will now be
described separately, to display some of the differences in application of particular

ADR methods in each of the courts.

A CONCILIATION
2.1 The Courts’ power to conciliate
The conciliation procedures present within the courts, developed from the enactment

of the Conciliation Act 1929 (S.A.). Up until the 6 July 1992, the Act empowered all of

11t is beyond the scope of this thesis to discuss the enforcement of arbitration and other dispute
resolution clauses by the courts. It is noted that this is a significant area in which the courts can
assist in the private use of ADR in the event of disputes.

20n 6 July 1992, Rule 2.08 came into operation in the District and Supreme Courts.
3Attorney-General (S.A.) "Alternative Dispute Resolution” Green Paper (1990) at 12-13.
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the courts to act as conciliators in both civil and criminal proceedings.4 From the 6
July 1992, the District Courtd and Magistrates Court® were provided with specific
powers of conciliation under which the present conciliation procedures within these
courts operate. It is presently unclear whether the Conciliation Act 1929 remains
applicable to the District and Magistrates Courts after the 6 July 1992 changes to the

court system 7 The specific conciliation powers and processes will now be examined:

2.2 CONCILIATION PROCESSES IN THE SUPREME COURT
2.2.1 The power to conciliate in the Supreme Court

Section 3 of the Conciliation Act 1929 (S.A.) provides:
"If before or during the hearing of any proceedings in any court it appears to the
court either from the nature of the case or from the atntude of the partnes or thexr
counsel or solicitors that there sibili _ mg Spu
between the parties AB_&ELM__Y_QQ.&ELAQ& the court shall thereupon—
(a) interview the parties in chambers with or without their solicitors

or counsel as the said person or persons think proper;
(b) endeavour to bring about a settiement of the proceedings on terms

which are fair to both parties.”

Whilst Section 3 empowers the Supreme Court to invoke the process of conciliation
largely when it sees fit, the Court has, since 1 March 1990, provided for conciliation to
be considered at a defined point in the legal proceedings.8 On the first return of the
application for directions (A.F.D.), a Master of the Supreme Court will enquire of the
parties as to whether the provisions of the Conciliation Act 1929 should be invoked so
that the parties may be assisted by the court in settling their dispute.® The form of
settlement assistance offered by the Court is the convening of a conciliation

conference. Even if the parties do not request such a conference, if the Master is

4The ‘courts’ were defined in Section 2 of the Act as encompassing the Supreme Court, Local Courts
and Courts of Summary Jurisdiction. In the criminal jurisdiction the Act applied only to cases
where the court was empowered to order a defendant to pay compensation to an injured party.
Spistrict Court Act 1991 (SA) s32 (1)(b).

6Magistrates Court Act. 1991 (SA) 527 (1)(b).

7Section 2 of the Conciliation Act 1929 defines"court” to include “"local court” but Section 23 of
the Statutes Repeal and Amendment (Courts) Act 1991 does not refer to a “local court” as having
any equivalent in the new court system.

8part 11, Practice Direction No. 12, Supreme Court (1 February 1990) NB It is not applicable to
cases conducted under Rule S0 Supreme Court Rules 1987 (as amended).

91bid. NB This occurs approximately 8 weeks after the entry of an appearance by the defendant.
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satisfied that there is a reasonable possibility of the matter being settled by

conciliation, a conference will be held.10

2.2.2 The origins of the current conciliation process

The conciliation conference was introduced on the basis of the recommendations
made by a working party, formed to examine the pre-trial procedures of the Supreme
Court on the initiative of Chief Justice King.l1l Two main criticisms emerged from the
Committee's 1989 Report, namely that pre-trial processes were applied too late in the
proceedings and that there was not enough emphasis on conciliation in such
processes. The report highlighted that the pre-trial conference was the first court
process at which the parties could consider settlement which did not occur in the
Supreme Court until all of the interlocutory processes were completed.!Z As noted by
King CJ, the pre-trial conference occurred at a stage when considerable costs had
already been incurred by the parties.!3 The committee therefore advocated that a
court process, where settlement negotiations could be conducted at an earlier stage of
litigation was highly desirable.14 If settlement at an earlier stage could be achieved,
the incurring of ‘wasted’ costs from interlocutory steps could be preveﬁted. It was
recommended that the process be a form of gctive conciliation that would involve the

Master in considering the merits of the case.l3

2.2.3 The Current Conciliation Conference Procedure
The date and time at which the conciliation conference is convened is determined at

the application for directions, taking into account "the need for the exchange of

10Conciliation Act 1929 (SA) s3 and Ibid.

11Bodzioch, "Conciliation Procedures in the Supreme Court of South Australia”, Paper presented
at the Inaugural Biennial AIJA Higher Courts Administrators Conference, 24-25 May 1990 at 2.

12 o pproximately 20 weeks after the filing of an appearance would be the earliest point at which a
pre-trial conference could be held. Ibid 3.

13King. “The Current and Potential Use of Alternative Dispute Resolution Processes in the
Courts”, Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 -at 10.

l4sypra ni1 at 4.
151bid.
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information between the parties before the conference."16 The time taken to convene
and conduct a conciliation conference will not delay the progress of the case.l”
Conciliation is an addition not an alternative to the court process, which continues

notwithstanding the invocation of the conciliation process.18

The parties are specifically required to exchange certain documents no later than 7
days prior to the date of the conference and attendance by the parties at the
conference is compulsory 19 At the conference, the parties' legal representatives
present a brief submission of their case to a Supreme Court Master.20 The role of the
Master is more than merely facilitative: "Whilst the oonciiiator will attempt to
establish common ground between the 'parties [they] will not necessarily remain
detached. [They] may have to get ‘beside’ one party and then the other. [They] may

also suggest solutions or give [their] views in relation to disputes."21

If the conciliation process produces a settlement between the parties, the Court hay
make any order it considers appropriate with respect to costs.22: If settlement is not
achieved, the opportunity for a further conciliation conference may be provided.23
Nothing said or done in the course of the conciliation process can be submitted as

evidence in subsequent court proceedings.24

16Supra n8 at para 4.
17sypran13 at 11.
18sypra n8.

191bid paras 1-3. Documents to be exchanged include the pleadings, witnesses' proofs, medical
and expert reports, a summary of the plaintiff's claim for damages, relevant documentation with
respect to liability and any other necessary relevant documentation.

20§pid para S.

21sypranll at 1.

225ypra n10 ss4(a) and (b).
23supra n8 para 5.

24Supra ni0 s5.
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2.2.4 Conciliation at trial

The Court is empowered to employ conciliation during a court hearing where there
exists a reasonable possibility of settlement being achieved by conciliation.23
Further, the conciliator is not to be disqualified from continuing to hear the
proceedings if they think fit to do s0.26 In Laroutas v Limberis & Sons, however,
Bray C) was of the opinion that if the conciliator was requested by either party to
disqualify themself, after an ineffectual attempt at settlement during a court hearing,
the request should be heeded if it could be "done without injustice to the other
party."27 In comparison, King C] would advocate that a decision to abort a trial
cannot be made solely upon the grounds of a mere appearance of injustice and that
considerations of increased costs being 'incurred by the parties, delays and wasted
court resources would lead a judge of the nineties to “be very much inclined to
continue with the trial unless he felt that he had been disabled by what had occurred
from rendering impartial justice.”28 The early consideration of conciliation at the
first AFD. is designed to avoid problems of bias that may arise by employing

conciliation during trial.

2.25 Conciliation in the Expedited Case List

Cases conducted pursuant to Rule 50 also employ conciliation. Conciliation is similarly
considered at the first return of the AF.D. and may also be applied during the course
of any direction hearings where the Master sees fit.29, The Master is empowered to

give special directions with regard to any conciliation conference convened.30

251bid s3.
265upra n24.
27 Baroutas v Limberis & Sons
28sypra n13 at 9.
29practice Direction 14, Supreme Court at para 7, effective as of 1 March 1990.
30supra n13 at 11 per King CJ.

1973-1974) 8 SASR 136 at 142.
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2.3 CONCILIATION PROCESSBS IN THE DISTRICT COURT

2.3.1 Conciliation prior to 6 July 1992 - ‘Conciliation meetings'’
Prior to 6 July 1992, the District Court, as a Local Court of Full Jurisdiction was
empowered under the Conciliation Act 1929 to provide for conciliation procedures
within its jurisdiction3! In 1989 a ‘conciliation meeting' forum was introduced.into
the District Court.32 Unlike the Supreme Court conciliation process, the decision to
conduct a ‘conciliation meeting' was considered at the pre-trial conference, whereby
the chairperson of the conference could “require the parties and their respective
solicitors to attend a conciliation meeting at such time and place as [the chairperson]
shall appoint”.33 A report, detailing the reasons for convening a conciliation
meeting were required to be prepared and placed upon the court file which could be

inspected by any party and the conciliation chairperson prior to conciliation.34

All of the conciliation chairpersons appointed by the Senior judge of the District
Court had formerly held judicial office.35 In similarity with the Supreme Court, their
role was ‘active’, with conciliation meetings often resembling a mini-trial.36 This
was within the scope of the conciliator’'s obligation:"to assist the parties and their
solicitors in reconciling all or any of the issues in dispute between them prior to the
trial of the action."37 Discussions at the conciliation meeting were confidential and
inadmissible at the subsequent trial unless the parties agreed to admit certain

evidence which was certified by the conciliation chairperson.38

31supra n10 s3.

321,0cal Court Rules 1970-1990 r 8(4)(h)iv)

331bid.

341pig. :

35supra n32 r 8A(1) Conciliation chairmen appointed included Dame Roma Mitchell, Justice
Zelling and Master Drysdale-Smith (as advised by Mr. P Hocking, Deputy Registrar).

365 advised in discussions with Mr. P. Hocking, Deputy Registrar, District Court.

37supra n32 r8(AX2).

381bid r8A(3).
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If the parties reconciled all of their differences at the conciliation meeting an order
or judgement could be entered by a clerk of the Court.39 If settlement did not occur,
the conciliation chairperson could either list the action for trial, refer the case to a
further pre-trial conference, or adjourn the méeting where it was considered
appropriate.40 In such unresolved cases, the conciliation chairperson was required to
place upon the court file a report, relating to the negotiations of the parties and the
outcome of the conciliation meeting, including any agreed issues, evidence, facts or
other matters which would expedite the subsequent hearing.4! Such a report was
sealed and not inspected until judgement was pronounced. It could then be perused
by the trial judge to assist in the consideration of cost applications.42 Conciliation

meetings operated within the District Court for a period of 2 years, from 1989-1991.43

2.3.2 Conciliation after 6 July 1992- ‘Mediation Conference’

Section 32 of the District Court Act 1991 (SA) provides:

“(1) If it appears to the Court at or before the trial of an action that there is a
reasonable possibility of settling the action, the Court may -

(a) appoint, with the consent of the parties, a mediator to endeavour to achieve a
negotiated settlement of the action; or ‘

(b) itself endeavour to achieve a negotiated settlement of the action.”

The current power for any court directed conciliation clearly derives from sub-

section 1 (b). In comparison to the former conciliation power, the District Court is no

longer confined to solely employing conciliation as a means of achieving

settlement.44 The manner in which the District Court may "endeavour to achieve a

negotiated settlement” is left entirely open, allowing a variety of ADR procedures to

be utilised.45 Rule 56.09 reflects this new found flexibility.46 The rule replaces the

former conciliation meeting procedure with a mediation process and provides that a

391bid r8A(5).

401pid r8A(4).

411pid r8A(6).

421pid r8A(7).

43supra n36.

44cr Conciliation Act 1929 (SA) s3.
458upra nS.

46District Court Rules 1992.
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pretrial conference chairperson may at their discretion seek the consent of the
parties to the appointment of a mediator to assist the parties in negotiating a
settlement of the dispute. Once the consent of the parties is obtained, a time and place

for the mediation is convened.47:

The major difference between the former conciliation meeting and the present
mediation process is in the change from ‘conciliation' to 'mediation’. The second
difference to be noted, lies in the condition of obtaining the parties’ consent before
entry into the ADR process. Despite the power of the Court to "itseif endeavour to
ﬁchieve a negotiated settlement”, the new mediation procesé does not utiﬁse this
power.48 Changes in the actual procedure are unclear since the new rules do not
provide how such mediations will be conducted. It is uncertain whether the role of

the mediator will be similarly ‘'active’ as in the former conciliation meetings. 49

The District Court Act 1991 provides that a mediator appointed will have "the

privileges and immunities of a Judge and such of the powers of the Court as the Court
may delegate.”50 The mediators to be appointed are however undefined. Whether the
‘mediator’ will be a retired iudiciai officer, Master or court clerk is entirely unknown.
It is clear from the Court rules however, that the appointed mediator will not continue
to hear the action if the mediation is unsuccessful3! If the mediator appointed is a
Judge, Master or other judicial officer, this rule would appear to contradict express
legislation that provides that such persons are not disqualified from continuing to

hear and determine an action where settlement has been attempted.32. The rule

47 1bid r 56.09 (b)

48sypra nS.

491 am advised by Mr. P. Hocking, Deputy Registrar, District Court, that to date the mediation
process is not currently employed in the District Court due to a lack of court resources.
50supra n5 s32(2).

51sypra n46 r 56.09 (b) provides that the trial judge is only permitted to view the pretrial
conference report after judgement to assist in cost applications. This cannot therefore be the
mediator.

525ypra n5 s32(4).
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indicates a greater level of judicial concern over the prospect of alleged bias

consistent with Baroutas, >3

In agreement with the former conciliation meeting the mediation process provides
that the terms of settlement may be embodied in a judgement and that evidence of
anything said or done in any settlement discussions remains inadmissible in a
subsequent court hearing.34 Confidentiality is also extended by the revised rules to

make negotiations inadmissible in a 'related’ action.33

2.3.3 | Conciliation in the Expedited Case List of the District Court
An alternative conciliation process is provided for cases that are conducted in
accordance with Rule 50 of the District Court Rules 1992. The process commenced in
the former Commercial Causes List from 1 January 1991, whereby cases in the list at
the first hearing of the summons for directions would be considered for referral to a
conciliation conference.56 The Master would enquire into the general nature of the
claim to ascertain whether an early settlement appeared imminent.57 Where it was
apparent that the dispute would not be resolved within a short period of time, the
Master would offer the parties an early, without-prejudice conference before a judge
to assist the parties in resolving their differences before substantial costs were
incurred.38 If the offer to conciliate was accepted, the summons for directions was
adjourned and a time fixed for the conference which required the attendance of the
parties and their legal advisors before a "supervising judge”.59 Cases not referred to

conciliation would be given all such directions by the Master as were necessary to

53Infra at 2.2.4 “Conciliation at trial".
54supra n5 ss32(3) and (5).
531bid s32(5).

S6practice Direction, District Court (3/12/90 ) “Directions as to the Management of Cases entering
the Commercial Causes List after the 1st January 1991" at para 2.

57 1bid.
581bid para 3.
59%1bid paras 4. 5.
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bring the action to trial in accordance with the appropriate time-table.60 From 6 July
1992, the Commercial Causes List was replaced with a list that provided for the

ases by the Court. The conciliation

expeditious management o
process of the Commercial Causes List continues its application in respect of matters
conducted in accordance with Rule 50.6! Entry into conciliation remains identical,

together with the process of conciliation.

At the conciliation conference the "supervising judge” explores settiement with the
parties and uses such techniques appropriate to the particular case.62 The
supervising Judge is thereafter responsibile for the management of the case. If
settlement occurs the Judge make such orders as are necessary to carry the settlement
into effect. If settlement does not occur, directions are then made that are necessary
to ensure that the action proceeds to. trial in accordance with the Court's time-table.63
This is another example of an ADR process that ensures that the overall progress of a

case is not prejudiced by entry into ADR.

2.4 CONCILIATION PROCEBSSES IN THE MAGISTRATES COURT

2.4.1 Conciliation processes prior to 6 July 1992

Prior to 6 July 1992, the only specific conciliation process employed was in the small
claims jurisdiction of the Local Court.64 If it appeared to the Court either before or
during the hearing of a small claim that there was a reasonable possibility of the
dispute being settled by conciliation, the Court could interview the parties in .
chambers and attempt settlement.65 This power to conciliate was discretionary and

applicable in only small claims.66 If conciliation failed, any discussions made in an

601bid para 8.
61Supra.n36.

. 62sypra n56 para 6.

631bid para 7.

64The Local Court had the same conciliation powers prescribed at supra nl0,
65Local and District Criminal Courts Act 1926-1981 (SA).ss152c(1)(a) and (b).
661bid s152c. The power to conciliate could also derive from those at supra nl0.
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attempt to settle the dispute were inadmissible in subsequent proceedings, however
the conciliator/Judge was not disqualified from continuing to hear the dispute if they
thought fit to do s0.67 Where conciliation was employed prior to the hearing of a
small claim, the entire small claim procedure could be viewed as an ADR process of
concilio-arbitration. If conciliation at the initial stage failed, the small claim would
proceed to be heard in a forum where the court was not bound by the rules of
evidence and could inform itself upon any matter in such manner as it thought fit.68
In essence, a small claims hearing was conducted by the Court in the form of an

inquiry very similar to arbitration.

2.4.2 The nature of small claims

The small claims jurisdiction was introduced into the Local Court of Limited
Jurisdiction in 1974.6%9 Unlike interstate small claim courts and tribunals, there was
no restriction placed upon who could initiate and defend a small claim.”0 Nor was
there a limitation on the types of claims that could be brought within the jurisdiction,
beyond brescribed upper monetary limits.”! Thus the small claims jurisdiction

included all or most kinds of civil claims.”2

2.4.3 Conciliation processes after 6 July 1992

From 6 juiy 1992, the Magistrates Court replaced the former Local Court of Limited
Jurisdiction. In comparison to the former conciliation powers under the Conciliation
Act 1929, the Magistrates Court's power to conciliate is now discretionary. Where it
appears to the Court either at or before trial that there exists a reasonable possibility

of settling the action the Court may endeavour to achieve a negotiated settlement of

671bid 8152¢(2).

681bid ss152a(1)-(3).

691bid Part VIIA.

70¢ct small claims tribunal states where the jurisdiction is confined to consumer claims.
710riginally this limit was the sum of $500.00. This was subsequently increased to $1000.00 by
Statutes Amendment (Jurisdiction of Courts) Act 1981 (SA) s11 and then $2000.

72Crawford, Australian Courts of Law (1st ed 1982) at 241.
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the action.”3 This power mirrors that of the District Court, being similarly flexible in
that the Court is not obliged to employ conciliation when "endeavouring to achieve a.
negotiated settlement.” Also, there exists the power to appoint a mediator to attempt
settiement subject to the consent of the parties.”4 The new 'settlement’ powers of the
Magistrates Court have not been accompanied by the introduction of any new ADR
processes, with the exception of the concﬂiation conference program that shall be

discussed under the section on mediation.

2.4.4 Conciliation in minor civil actions

Conciliation still remains operative in small claims which are now termed 'minor
civil actions’. The legislative power of the Court to attempt settlement has however
become obligatory within this jurisdiction. Section 38(2) of the Magistrates Court Act
1991 provides: "At or before the trial of a minor civil action, the Court should explore
any possible avenues of achieving' a negotiated settlement of the matters in dispute.”
It is not expected that this legislation will produce any substantive change in court
practice in respect of conciliation. Some of the new provisions do suggest that some
changes will occur in respect of minor civil actions.”5 PFirstly, the number of minor
civil actions that will commence in the Magistrates Court will increase, due to the
expansion in the jurisdictional limits of such claims from $2000 to $5000. Secondly,
the inquisitorial nature of the minor civil action trial is expanded. It is now
specifically provided that the trial will be in the form of an jnquiry by the Court into
the matters in dispute between the parties rather than an adversarial contest.”6: It
will be the task of the Court itself to elicit from the parties and witnesses, the issues in

dispute and the facts necessary to decide those issues.”” Further, the Court will act

73supra né (cf Conciliation Act 1929 s3 the use of ‘shall’).

741bid s27(1)a). .

75The new provisions largely refiect the former ‘small claims' procedure in that legal
representation is refused, the Court is not bound by the rules of evidence, costs will not generally
be awarded and the Court may itself call and examine witnesses Supra n6é ss 38(4), 38(1)(e), 38(5),
38(1)c).

76Supra n6 s38(1)a).

771bid s38(1)(b).
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according to "equity, good conscience and the substantial merits of the case without
regard to technicalities and legal forms".78 One could conclude, from this, that the
trial of a ‘minor civil action' is itself a new ADR techniquel Traditional adversarial

proceedings do not appear within this jurisdiction of the Magistrates Court.

2.4.5 Informal conciliation without solicitors

Rule 102 of the Magistrates' Court Rules 1992 is an interesting addition to the new
rules which empowers the Court to exclude solicitors from discussions in Chambers
with the parties to a dispute. The rule reflects a change in judicial attitude, with the
Court's active willingness to assist the parties to achieve settlement with or without

the cooperation of the legal profession.”9

B ARBITRATION
2.5 ARBITRATfON IN THE SUPREME COURT
25.1 The origins of the power to arbitrate

Prior to 6 july 1992, the Supreme Court was the only court empowered to refer matters
to arbitration. While the current powers of referral to arbitration were introduced
by the Supreme Court Act 1935, the origins of such powers can be traced to the
Common Law Procedure Act 1854 (UK), whereby the courts of common law were given
the power to refer "matters of account” to arbitrators, court officers or county court
judges.80 The courts' powers of referral were then extended by s57 of the Judicature
Act 1873 which authorised the compulsory referral of jssues to be tried which was
further extended by s9 of the Judicature Act 1884 to enable the whole of an action to
be referred for‘trial to a referee. From this combination of legislation the Arbitration
Act 1889 (UK) evolved which provided a procedure for "References under Order of

Court" which included references based upon the agreement of the parties to

781bid s38(1)).
79¢r judicial attitude in _Warden v Leviton(1974) 7 SASR 20.
L g ‘ azama Co (1991) 159 LSJS 381 at 386 per Debelle J.




arbitrate and by court direction.8! Many of these provisions were subsequently
enacted in the Arbitration Act 1891 (SA).82 Prior to this enactment, ss26 - 28 of the
Supreme Court Act 1878 (SA) enabled the Supreme Court to order references out of
court before such provisions were subsequently repealed by the Arbitration Act
189183 It was not until the introduction of the Supreme Court Act 1935 (SA) that the

present court powers of referral came into existence.84

2.5.2 The current arbitration process

A referral to arbitration in the Supreme Court may occur by 2 methods. Firstly, the
parties may agree to the appointment of an arbitrator to try the whole dispute or any
issues referred.85 Alternatively, the Court may order arbitration where a dispute
involves either matters of account, the prolonged examination of documents or an
investigation which cannot conveniently be made by the court. The Court's power to
direct arbitration in these circumstances however is limited in that the consent of the

parties to the appointment of the arbitrator must be obtained.86

The referral to the arbitrator is flexible in scope, in that the reference may involve
the arbitrator in hearing and determining the whole matter or any question or issue
of fact arising in the matter referred. This ADR process is exiremely useful where
technical issues afe involved, allowing the referral of complex fact finding to the
arbitrator while preserving the power of the Court to determine the ‘legal’ issues.37

Once the arbitrator is appointed they are deemed to be an officer of the court with the

81ypjg.

821pid 387.

831big.

84yntil the enactment of the Commercial Arbitration Act 1986 which repealed the Arbitration
Act 1891, from 1935-1986, parallel provisions of Court referral to arbitration operated in the
Supreme Court. Supra n82.

85supreme Court Act 1935 s66(a).
861bid s66(b).
87supra n80 at 389 (cf Supreme Court Act 1935 s69).
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power to conduct the arbitration in such manner as the court directs.88 By Rule 76.08
of the Supreme Court Rules, an arbitrator also possesses the same powers and
obligations of a "referee” such that an arbitrator will have the freedom to dispense
with the rules of evidence and conduct the arbitration in the manner considered
appropriate. The arbitrator will have the right to compel the attendance of any
witnesses at the arbitration and may submit during the arbitration any questions
arising for determination by the Court.89. The report or award of the arbitrator
“shall, unless set aside by the court..be equivalent to the verdict of a jury.” and the

remuneration of the arbitrator will be determined by the Court.90

2.6 ARBITRATION IN THE DISTRICT COURT

Prior to 6 July 1992, court referred arbitration did not exist within the District Court.

Section 33 of the District Court Act 1991 now provides that:

“(1) The Court may refer an action or any issues arising in an action for trial by an
arbitrator,

(2) The arbitrator may be appointed either by the parties to the action or by the
Court.”

In comparison to the Supreme Court process, the appointment of the arbitrator may

be made by the Court. While the legislation does not specifically provide for party

referral, a party may apply to refer a matter to arbitration by interlocutory

application.9! The issues to be referred in the application must be clearly specified.92

Where the parties are joined in seeking a reference to an arbitrator appointed by

them, they must include in the application the consent of the proposed arbitrator to

act.93 A District Court referral to arbitration may therefore be voluntary, by

88supra n8S s67(1).

89supreme Court Rules 1987 as amended rr76.03-76.06.
90supra n85 ss67(2) and 67(3) respectively.

91supra n46 r 76.01

921pid r76.02.

931bid r76.03.
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interlocutory application, or mandatory, at the Court's direction whereby a referral to

arbitration may occur without the consent of the parties.94

The arbitrator appointed becomes an officer of the Court and may exercise such
powers of the Court as the Court delegates.93 An arbitrator's award must be made in
writing and delivered to the District Court Registrar, a copy of which shall be
provided to each party.96 The award will be adopted by the Court "unless good reason
is shown to the contrary”.97 A party that wishes to show why the award should not
be adopted must make an interlocutory application to the Court within 30 days of the
receipt by the Registrar of the arbitrator's award. If an application is not made, the
Registrar will enter judgement on the action or issues referred in the terms of the

award.98

2.7 ARBITRATION IN THE MAGISTRATES' COURT

Arbitration was entirely absent in the former Local Court of Limited Jurisdiction.
From 6 July 1992, Section 28 of the Magistrates’ Court Act 1991 now provides the Court
with identical powers of arbitration as described above in respect of the District Court.
There are as yet no comparable rules provided in respect of arbitration. Both the
District and Magistrates' Court have yet to elucidate how often and in what

circumstances, the new arbitrati_on powers will be utilised in the courts.

C MEDIATION
2.8 Pretrial conferences as a form of mediation
Whilst it may be argued that pretrial conferences resemble a process of 'managerial

judging' rather than a process of mediation, in terms of the 'mediation’ definition

gr& Kail Developments P £ Ors(1987) 8 NSWLR 123.
95Supra n5 $33(3).
96supra n46 r76.04.
97supra n5 s33(4).

98supra n46 r76.05.
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adopted in chapter one the pretrial conference is correctly described as “"a process
whereby the [pretrial conference chairperson] acts as a catalyst to help the parties
identify mutually compatible interests and reach settlement."99 It is on this basis that

pretrial conferences will be discussed under 'mediation’.

29 PRETRIAL CONFERENCES IN THE SUPREME COURT

2.9.1 The origins of the pretrial conference process

Pre-trial conferences originated in North America. They were first instituted by a
circuit court judge in the state of Michigan in 1930 and subsequently spread to most
State Courts and Federal District Courts throughout the United States.!00 Pre-trial
conferences were introduced into the Supreme Court in 1983.101 The purpose -of their
introduction was primarily to assist the parties to define and narrow the issues in
dispute to enhance the conduct of the subsequent trial.102 The conferences have
since 8 October 1986 become compulsory in all civil actions of the Supreme Court

unless a case is specifically exempted.103

In 1987, the rules with regard to pretrial conferences were revised, including the
orfginal purpose of the conferences.!04 The policy of the pretrial conference
became that of "composing differences” as well as simplifying the issues in dispute
and thereby facilitating the disposition of the proceedings.l05 “Composing
differences” meant exploring settlement. The pre-trial conference was now a forum

in which "to encourage and facilitate and complete any settlement negotiations..with

99 Australia, Senate Standing Committee on Legal and Constitutional Affairs, Cost of Legal Services
and Litigation, Discussion Paper No. 4 Mwmwgg(l‘)ﬂ) at 13.

100cranston and others, ' gation (1985) at 191.

101gypreme Court Rules 1983 O 30 r 3(4)(e) came into operauon on 12/5/1983.

1021pid 0 30 r 3(4).

103part 111, Practice Direction 12, Supreme Court (operative from 1/3/90) para 1. A pretrial
conference will not be held where it would cause undue hardship to a party.

1041he new Supreme Court Rules commenced operation on 1 January 1987.
105 pioney v Rigney(1987) 48 SASR 291 at 305 per Legoe J.

CIAYS A -
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a view to either resolving the dispute completely or at least in part, and thus

narrowing the issues. "106

Prior to the 1987 revisions, the practice of the Supreme Court was already indicative
of a shift towards a ‘settlement’ focus even though this was absent from the rules.107
The 1987 Rules therefore merely formalised what had already developed in the

practice of the Court with regard to pretrial conferences.

29.2 The current pretrial conference process

The current rules that govern pretrial conferences in the Supreme Court are largely
the same as those introduced in 1987. The conferences are held -before a Master
unless otherwise directed by the Court.!08 A pretrial conference is convened by
order of the Master at the A.F.D. once the Master is satisfied that the matter is ready to
proceed.109 Attendance by the parties and their legal représentatives at the

conference is compulsory.!10 Attendance by the general public is not permitted.11!

To facilitate either the settlement negotiations and/or the expedition of the trial, the
parties are required to deliver to the Master at the pretrial conference a list of all
expert reports in their possession and any other such reports that the Master

considers desirable for the conduct of the pretrial conference.112

1061bid 310 per Legoe J.

1078g Practice Direction, Supreme Court,1986 stated: “[the pretrial conferences) are meant to
exhaust the possibilities of settlement before the Court has to list the case for trial. They will
also give the parties a better opportunity to make important decisions about settlement without
being under pressure from an impending trial."

wsSupra n89 r 56.02. A party may apply for a judge to hold the conference where there exists
good reason. See Lunn, Civil Procedure South Australia Vol 2 (1992) 8906.

logSupx‘a nl103 para 12. Approx. 2-3 months before the anticipated trial date. Supra nl3 atl10 per
King CJ. :

1101pjg,

111practice Direction 6, Supreme Court at para 9.

112gypra n89 r 56.02A.
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The present pre-trial conference is really a combination of two conferences. The
first task of the Master is to determine if the case can be settled.!13 This is the
"settlement conference" stage, whereby the Court provides a conducive 'without
prejudice’ environment to facilitate settlement negotiations. At this stage,
consideration is given to the desirability of settlement and the possibility of
compromise between the parties.1!4 The latter consideration is assisted by the
Master's power to direct the parties' to disclose offers of settlement and a breakdown
of the components of such offers and by the Master's freedom to intervene in the
discussions to the extent that is considered appropriate.l15 If the claim does not settle,
the pretrial conference proceeds to the second stage ie preparation for trial.l116 The
Master's task is then to assist the parties to reach agreement regarding the issues in
dispute and to consider all matters that will facilitate the smooth expedition of the
trial.117 In addition, the Master may do any or all of the following acts at the pretrial
conference:

a reopen the AF.D. and deal with it in such manner as the Court sees fit;118

b any of the acts specified under Rule 55.12;119

c require the attendance of any party (unless it would be unreasonable);120
d require the attendance of a representative of a party;121

] require the disclosure of offers of settlement made by any party;122

£ give directions as to the course of the trial;123

ll3Supra ni03.

114sypra n89 r56.05.

llSSupra nl13 at 9-10 per King C).

1161 js expected that at the date of the pretrial conference, the parties will be ready to proceed to

trial, satisfying the Court that all of the necessary preliminary steps have been completed, Rule
2.04, Supreme Court Rules.

“7!53 simplifying the issues, amending the pleadings, limiting the no. of witnesses, submitting
written arguments on issues of law and fact, and any other matters that might facilitate
disposition of the proceedings. Supra 114,

118supra n89 r56.03.
1191pid £56.06(a).
1201hiq r56.06(b).
1211pid £56.06(c).
1221pi4 £56.06(a).
1231pid £56.06(e).

39




g prepare a pretrial conference report on any matters of the conference.124
The consequences of failure to comply with any of these directions are severe.l23

Pretrial conferences are another excellent example of a linear ADR process.

2.10 PRETRIAL CONFERENCES IN THE DISTRICT COURT

2.10.1 Pretrial conferences prior to 6 July 1992

Compulsory pretrial conferences were introduced into the civil jurisdiction of the
District Court on 1 January 1987.126 The conferences were convened at the direction
of the Court by notice from the Court Registrar.!27 The main objective of the
conference was to provide the parties with a court forum in which to negotiate
settlement.128 If the case did not settle, the pretrial conference chairperson would
then proceed to inquire into the matters necessary to ensure that the parties were
ready to proceed to trial.129 If the action was considered to.be ready for trial, the

earliest possible date for the trial would be set.!30

Prior to the conference, certain pretrial procedures were required to be completed by
the parties, such as the filing of particulars in personal injury actions.!31 Like the
Supreme Court procedure, the parties were required to attend the conference with
their solicitors.132 Any settlement discussions at the pre-trial conference were

conducted without prejudice to the legal rights of the parties. Such evidence was

1241hid £56.06(f).

1251pid r56.08 eg contempt proceedings, dismissal, striking out of the action or pleadings,
adjournment of the pretrial conference or trial, or a report to the trial judge.

126practice Direction No. 1/86, District Court.

1271pid paras 1 and 2: Minimum of 2 months notice of the date and time of conference was
provided by Supra n32 rr8(4)(a) and (b).

1281pid para 3. See also Supra n32 r8(4)(e).

129Bg agreement of any facts, the tendering of expert reports, availability of witnesses and the
estimated length of trial Supra n32 r8(4)(g).

1308upra n126 at para 11.

1311pid para 7.

1321pid para 8.
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inadmissible in a subsequent hearing except where agreed between the parties and

certified by the conference chairman.133

2.10.2 Pretrial conferences from 6 July 1992

The conduct of pretrial conferences in the District Court is now equivalent to that of
the Supreme Court process subject to some minor variations, such as the time
requirements for the delivery of expert reports and the increased choice of
chairpersons at the pretrial conference.134 Identical matters are considered at a
District Court pretrial conference and a District Court Judge or Master possesses. the
same powers at the conference as that of a Supreme Court Master.135 The
consequences of a party's default of any of the directions made at a pretrial

conference are also identical to that of the Supreme Court.136

There are differences between the two courts that should be noted. Firstly, the new
District Court Rules retains the former provision that protected the confidentiality of
the parties’ settlement discussions at the pretrial conference which is not comparably
provided for in the Supreme Court Rules.137 Discussions as to “settlement,
compromise or agreement of all or any of the issues in dispute” at the pretrial
conference are conducted "without prejudice to the legal rights of the parties” in the
District Court. The new rule also provides that the parties may waive this privilege by
agreement and subsequent certification by the conference chairperson.138 Pretrial

conferences remain unopen to the public.139

133supra n32 r8(4)(f).

134gypra n46 rr56.03 (1) and (2) Copies of all expert reports must be delivered to the Registrar at
least 2 days before the pretrial conference See rr 56.03, 56.02 PTC may be held before a Judge,
Master, or an officer of the Court nominated by the Registrar.

1351bid rr56.05. 56.06, 56.04 respectively.
1361pid r56.08.

1371bid r56.05(2).

1381pijd.

1391bid r62.07(3).
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Another difference in the District Court's pretrial conference process lies in the
paths a case may take at the conclusion of a conference.l40 The outcome of a pretrial
conference may be a listing for trial, a mediation conference or a transfer of the
action to the Magistrates Court.14] The only outcome from a pretrial conference in

the Supreme Court is an adjournment, a settlement or a referral to be listed.

Another difference is that the District Court has in place, a formalised caseflow
management system, whereby certain pre-trial steps must be completed within
specified time periods. The pretrial conference is no exception and is required to be

held not more than 152 days after the service of the summons.142

2.10.3 Pretrial conferences in the pre-1990 case list

In 1991, a special "Task Force" of four judges was established in the District Court to
assist in the disposition of cases in the pre-1990 case list that were not subject to the
Court's system of caseflow management. The action was considered necessary to the
maintenance of the Court's civil delay reduction programme.!43 The judges were
assigned to conduct pre-trial conferences both during and outside of Court sitting
hours. Such conferences held were distinctive in that they were conducted by judges,
where the present majority of conferences are conducted by Masters or officers of
the District Court. It was also commented that the judges' role in promoting settlement
discussions was ‘'active’ producing promising rates of settlement in the pre-1990 case

list. 144

1401pia r56.09.

1411phid rr56.09 (a)-(c) respectively.cf Supreme Court where a Certificate from a Judge or Master
is required.

1421pid £2.03(2). f Supreme Court supra n89 r2.

l“3Supra n36.

1441pjg.
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2.11 CONCILIATION CONFERENCES IN THE MAGISTRATBS COURT
Conciliation conferences were introduced into the Magistrates' Court Civil Division as
of 6 July 1992. Essentially they are pretrial conferences, as exemplified by the
matters that must be considered at the conciliation conference ie settlement or
compromise of the action, the simplification of the issues for trial, the avoidance of
unnecessary evidence, limitations to the number of witnesses and any other matter
that will facilitate the disposition of the action or trial. 145 Apart from these |
considerations the Court has the power to conduct a conciliation conference in the
manner it thinks fit.146 Any disclosures or admissions made at a conciliation
conference remain confidential in that such matters are inadmissible at any

subsequent trial.l47

In similarity with the District Court procedure, the conciliation conference is
convened by notice from the Registrar of the Court. When a notice is received, the
parties must ensure that certain matters are attended to before the conference.!48
The conferences are presently compulsory in all personal injury motor vehicle
claims in both the Minor Civil Claims and General Claims Divisions of the Court.149
Conciliation conferences are not obligatory in other personal injury cases but if a
notice is received by the parties, the same procedure applies as in running down
claims. The Magistrates Court has indicated that conciliation conferences will be
convened by the Court in respect of any actions that have remained in the trial list
for 5 months or more.150 In actions that do not concern personal injury the only

procedural requirement to be fulfilled is to file a book of expert reports not less than

145Magistrates Court Rules 1992 r89(5)(a).
1461pid r89(4).
147 1pid r89(3).

14853 discovery and Form 22 details must be filed at Court and the parties are required to file a
copy of all expert reports, not less than 7 days before the conference.

149gypra n145 r89(2).
150 A dvised by information supplied from Mr. Szewczuwianiec, Deputy Registrar, Magistrates
Court.
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7 days before the conference. The consequences of failure to provide such reports

may resuit in the Court refusing to hear the expert at trial.

D EXPERT/REFEREE APPRAISAL

2.12 The dual benefits of expert/referee appraisal

As previously defined, expert/referee appraisal is a process which enables technical
and factual issues to be referred for inquiry and report to a person possessing the
requisite expertise in the subject matter of the dispute. Thus litigants have the dual
advantage of having the legal issues determined by a judge and the complex technical

issues determined by an expert in the field of the dispute.l3!

2.13 EXPERT APPRAISAL IN THE SUPREME COURT

The Supreme Court has the power, by either the application of a party or of its own
motion, to appoint one or more experts to inquire and report upon any question of
fact or opinion not involving questions of law or of construction.152 The Court may
also direct the appointed expert(s) to make a further or supplemental report or
enquiry and may make such orders necessary to enable the expert to carry out the

Court's instructions (including the making of experiments and tests).!33

Where possible, the court expert appointed will be a person agreed upon by the
parties, otherwise the expert is nominated by the Court.!34 Similarly, the questions
and instructions to be submitted to a Court expert shall where possible be agreed upon

by the parties, failing which, such matters shall be settled by the Court.155

151 fooper Bailee Associated Ltd v Natcon Group Pty L1d(1990) 6 BCL 142 at 144 per Cole).
152gypra n89 r82.01(a).

1531bid rr 82.01(b) and (c).

1541pid r82.02.

1551bid r82.03.
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In what circumstances a court expert should be appointed was considered by the
Federal Court in Newark Pty Lid v Civil & Civic Pty Ltd. The Court held that where the
litigation costs of the matter were estimated as likely to exceed the amount of the
claim the appointment of an expert by the court was appropriate.156 It was
anticipated in that case that the report of the court expert would assist in resolving
the dispute before greater legal costs were incurred.157 An additional benefit of the
appointment of a court expert was expressed to be the assured impartiality and
independence of the expert appointed. It was suggested that expert witnesses too
often display a degree of partiality in a matter, whereas a court appointed expert is

indifferent to the result of a claim.158

Expert referral is quite similar to referee appraisal, but unlike the latter process, an
expert may be ordered by the Court to be submitted to cross examination, upon the
application by a party after the receipt of the expert's report.!139 It is also possible
after the report is made by the court expert for a party to call another expert on the
same issues of referral.160 Any part of the expert's report not accepted by all of the
parties to the dispute shall be "treated as information furnished to the Court and be

given such weight as the Court thinks fit."161

2.14 REFEREE APPRAISAL IN THE SUPREME COURT
The use of referees in the Supreme Court has a similar history to that of arbitrators,

with the process of court referrals to referees originating in the Common Law

156(1987) 75 ALR 350.

157 1bja.

1581pid 351 per Pincus J

1591pig.

160sypra n89 rr82.07(a)(i) and (ii). This is subject to the party satisfying the Court that it has
given to the other parties reasonable notice of an intention to call an independent expert at trial
and the court expert has been cross-examined on the substance of the material for which the
party’'s expert will be called.

1611bid r82.04(2).
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Procedure Act 1854 (UK).162 There are 2 methods of referee appraisal ie the referee
conducts an inquiry and thereby reports to the court or the referee conducts a trial,

deciding the matters referred. The 2 processes are herein described:

2.14.1 Referral for report

A reference under Section 65 of the Supreme Court Act 1935 (SA), is to refer to an
official or special referee, for inquiry or report, any question arising in a civil
matter. This reference can be directed by the Court without the parties consent.163
The report of the referee may be adopted wholly or partially by the court and if
adopted may be enforced as a judgement or order of the Court.164 A party may apply
to the Cqurt to adopt, vary or remit the report of the referee for rehearing or further
consideration to the same or another referee.l65A report will not however be lightly
rejected by the Court.166 As stated by Debelle J. “Litigation of technical issues cannot
be endless and, where the requirements of justice have been met and the parties have
had a full opportunity to place all their material before the referee, the Court will be

disinclined to re-open the issue."167

2.14.2 Referral for trial

A reference for trial may occur in 3 ways.158 Firstly, the Court has the power on its
own motion to order either an official referee or officer of the court, to hear and
determine the whole matter, or any question or issue of fact referred. This power can
be exercised by the Court without the parties consent only where the case concerns

matters of account, or is one in which a prolonged examination of documents or

1627pe history of references out of Court are described in Buckiey v Bennell Jesign &
Constructions Pty Ltd (1978) 140 CLR 1 at 15-20, 28-35 per Stephen and Jacobs }J respectivety.
163sypra n85 s65(1).

1641pid 565(2).

165Supra n89 r76.07.

166pawson, “The Court Appointed Referee’'s Report” (1992) 3 ADR] 184.

167pepelte."Arbitration, Bxpedition and ADR" (1990) Vol. 3 No. 1 Corporate and Business Law
Journal 69 at 74.

168sypra n85 s66.
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scientific investigation is required.169 Secondly, the Court has the power to order a
reference for trial of the whole matter or questions referred by either a special
referee or arbitrator. This power of referral can only be exercised in the same
circumstances described above but also requires the parties consent to the
appointment of the referee. The third method by which a matter can be referred to a
referee for trial is by the consent of the parties.!70 A report or award resulting from

a referral to trial is equivalent to a jury verdict unless set aside by the Court.!71

2.14.3 Features applicable to both forms of referee appraisal

The range of referees is quite varied. A "special referee” must be a practitioner of at
least 6 years in practice.172 An "official referee” is a Master.l73 "Officers of the
court” are described in Rule 5 of the Supreme Court Rules 1987. In every case of court
feferral the referee is deemed to be officer of the court, with the authority to conduct
the reference in such manner as the court may direct and empowered with the
jurisdictional and procedural powers of the Court.l74 There are 2 important
differences in referee appraisal that must be compared with adjudication. Firstly, the
referee is not bound by the rules of evidence and can thereby conduct the trial in
such manner as the referee considers appropriate and conducive to the expedition of
the case. Secondly, the referee may also utilise their own assessors to assist in their

process of inquiry or trial.l75

Prior to making their report or award, a referee may submit any question arising for

determination by the Court.!76 When the report or award is made, the referee shall

1691pjd.

1701he referee could be a special referee, official referee, officer of the Court or arbitrator.
171supra n85 s66(2).

172gypra n89 £76.02 (2).

1731bid r76.01.

1745ypra n85 s67 (1).

l758upm n89 r76.03.

1761pid £76.05(1).
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give notice of the award to all of the parties and transmit the report or award to the
Registrar.177 The Court may upon the receipt of the report or award either require
the referee to provide reasons for the decision, remit the reference back in total or in
part to the same or another referee, or decide the question or issue referred to the
referee on the evidence taken before the referee, either with or without additional
evidence as the Court may direct.178 An order as to the costs of an inquiry or trial by

a referee shall be made by the court on such terms thought fit.179

2.15 EXPERT APPRAISAL IN THE DISTRICT COURT

Expert appraisal was introduced into the District Court on 6 July 1992. The procedure
permits the Court to refer any questions of a technical nature to an expert to
investigate and report.180 An expert appointed becomes, for the purposes of the

investigation, an officer of the Court.181

It is required that a Court referral be made in writing, specifying the question(s) for
investigation and report and any powers delegated.!82 Prior to the Court's referral,
the parties are entitled to be heard as to the need for the appointment of an expert,

the expert to be appointed and the matters to be referred.183

The expert's report may be adopted in whole or in part by the Court.184 It is required

to be sent to the Court Registrar, who shall then provide copies of the report to the

177 1bid r76.06.

1781bid rr76.05 (2)(a)-(c).
1795ypra n85 s70.
1805ypra n5. s34(1).
1811pid s34(2).

1825ypra n46 r82.01.
1831pid r 82.02.

1845ypra n5 s 34(3).
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parties.185 Costs of the referral are borne equally or in such other proportions by

the parties, as the Court directs. 186

2.16 EXPERT APPRAISAL IN THE MAGISTRATES COURT

Although the current Magistrates Court Rules do not provide any expert appraisal
procedure, the Court does possess the same power as the District Court, to refer "any
question of a technical nature arising in an action for investigation and report by an
expert in the relevant field."187 Such an expert appointed is deemed to be an officer
of the Court able to exercise such powers as the Court may delegate, with the same
provisions applicable with regard to the adoption of the expert's report and cost

awards that may be made by the Court.!88

185sypra n46 r 82.03.

186sypra n5 s 34(4).

187supra n6é s29(1).

1881pid ss 29(2)-(4) respectively.
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CHAPTER THREE
DO THE CURRENT ADR PROCESSES BOTH IMPROVE THE COST OF
JUSTICE AND THE QUALITY OF THE LITIGATION PROCESS?

A CONCILIATION
3.1 CONCILIATION CONFERENCES IN THE SUPREME COURT
3.1.1 Do conciliation conferences improve the cost of justice?

Whilst statistics were unavailable from the Supreme Court in respect of this process,
the conciliation conference does exhibit the potepntial to improve the cost of justice in
that the procedure provides an early court forum in which the parties may explore
settlement with the assistance of the Court and the process of conciliation.! A
conference may be instigated by either the Court or the disputants as early as 8 weeks
after the entry of an appearance by the defendant which provides the possibility of
settlement being achieved at an early stage of the litigation process. The
effectiveness and application of the procedure in assisting settlement has been .
described by the former Supreme Court Registrar, Bodzioch:

"there have been very few matters that have proceeded to conciliation since the 1st
March this year [1990]. It seems that the ones that have are either commercial in

nature or matters such as inheritance claims. What I can say, however, is that all of
the matters which have proceeded to a conciliation conference have indeed been

resolved at that conference."?

From this, it is apparent that when the conciliation conference was applied, an early
settiement was achieved, but it is also evident that the application of the process was
limited to a minor number of matters. The reason underlying this restricted
application of the conciliatién conference lies with the reluctance of the legal

profession to engage in conciliation.3 Such reluctance has been linked to a lack of

lconciliation in the Expedited Case list also demonstrates this potential, as conciliation
conferences are considered at the same stage of litigation ie the first A.F.D. There were no
records available with respect to conciliation applied during a court trial.

2Bodzioch, "Conciliation Procedures in the Supreme Court of South Australia”, Paper presented at
the Inaugural Biennial AIJA Higher Courts Administrators Conference, 24-25 May 1990 at 14-15.
Emphasis added.

3King. “The Current and Potential Use of Alternative Dispute Resolution Processes in the Courts”,
Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 11.
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familiarity and knowledge of the conciliation process as observed at the directions
hearing of the A.F.D. when conciliation is first considered.4 The remedy to this
situation cannot simply be to recommend that the Master order the referral of all
matters to a conciliation conference at the first AF.D. It must be remembered that
the Court's power to direct conciliation is limited by the requirement that there must
exist a reasonable possibility of settlement by conciliation which may be indicated by
the nature of the case or the attitude of the parties or their solicitors,d If the pafties
or their solicitors express a reluctance to conciliate this will naturally affect the

decision of the Master to direct conciliation.

It is therefore concluded that while the conciliation conference does appear effective
in aiding the early resolution of cases when the process is applied, the legal
_profession musg become more informed as to the desirability and advantages of
engaging in this process before the conciliation conference can operate to its
maximum advantage. Despite the fact that a seminar was convened, by the Supreme
Court to inform the legal profession of the new conciliation process, it is apparent

that extended education measures are required.

3.1.2 Is the quality of the litigation process improved?

Examining the conciliation conference against the evaluation criteria listed in
chapter one, it is evident that this ADR technique exhibits flexibility, fairness and
does improve the quality of the overaﬂ litigation process. Looking at the role of the
third party (first criteria), it is observed that the Master takes an active role in the
conciliation process, outlining the strengths and weaknesses of each party's case, or
facilitating the negotiations by suggesting solutions.6 Confidentiality (second

criteria) is provided in that.nothing said or done in the course of the conciliation

4Supra n2 at 6-7.
SConciliation Act 1929 (SA) s3. Emphasis added.
- 6see earlier discussion at 2.2.3 "The Current Conciliation Conference Procedure”.
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process can subsequently be admitted in evidence.” Entry into the ADR process
(third criteria) has the flexibility of being either voluntary or mandatory.8 The
process can be instigated at either the parties’ request or by the Master's direction, if
satisfied that the parties would benefit from the process of conciliation. Involvement
by the parties in the process (fourth criteria) is limited to only a requirement of
attendance at the conciliation conference and the opportunity to present brief
submissions of their case through legal representation. The extent of information
exchange (fifth criteria), requires the parties to exchange prescribed documents that
will assist in defining the issues in dispute prior to the conciliation conference.? The
timing of the conference considers the need for the above information exchange to
occur prior to the conference. The expertise of the third party (sixth criteria) is that
of a Master or judicial officer. I made no discovery of specific disputes being matched
to particular Masters or judicial officers during my enquiries. The stage at which

conciliation is considered is at an early point of proceedings ie the first A.F.D.

In conclusion the conciliation conference improves the qualiiy of the litigation
process in that a flexible, confidential and early dispute resolution process is offered
to the parties which does not prejudice the right of the parties to proceed to trial and
furthermore assists in defining the issues in preparation for trial. The linear

relationship between adjudication and ADR is thus maintained.

3.2 CONCILIATION PROCBSSES IN THE DISTRICT COURT
3.2.1 Mediation Conferences
(a) Do mediation conferences improve the cost of justice?

Unfortunately the direct answer to this question is no, on the simple basis that the

mediation conference that replaced the former conciliation meeting procedure has

7Supra n5 s5.
8The Court's power to direct conciliation is subject to the limitations discussed above.
9Supra n6.
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not been employed in the District Court due to a lack of court resources.!0 Whilst
statistics were not kept with regard to the former conciliation meetings that were
conducted in the District Court from 1989-1991, the program was extremely successful
and only ceased because of a reduction in the court's resources to maintain the
programme.l11 Despite recommendations made to the State Government that the
appointment of _2 conciliators and the provision of necessary funds were required to
maintain the programme, such recommendations were not acted upon.12
(b) Could mediation conferences improve the cost of justice and the
quality of the litigation process?
If the requisite resources were to be provided, it is nevertheless uncertain as to
whether the new mediation process would improve the cost of justice in terms of the
base assumption ie if the ADR technique resolved disputes at an early stage of the
litigation process the cost of justice would be improved. If settlement resulted from
the mediation proceés it would occur at a late stage of the litigation process, since
entry into the mediation process occurs gfter the pretrial conference.l3 This would
not appear to produce a great improvement to the cost of justice in that significant
costs would have already been incurred by the parties at the stage of mediation. The
former conciliation meetings however, operated at the same stage as the mediation
process now provided. Further, it was specifically intended that the convening of the
conciliation meetings would be considered at the pretrial conference as it was
considered by the Court that there were often cases that required just "one more step"
to achieve settlement.!4 The conciliation meetings were very successful, suggesting
that a continuation in the provision of an ADR process after the pretrial conference

is worthwhile in assisting certain cases to reach settlement.

105 advised in discussions with Mr. P Hocking, Deputy Registrar, District Court.

11Brebner and others, "Second Report of the Committee of Investigation into Delays in the Civil
Jurisdiction of the District Court", March 1991 at 6, 17-18.

121pig 32.
13pistrict Court Rules 1992 r2.03 (2).provides that a pretrial conference is required to be held
within 152 days from the service of the summons.

145ypra n10.
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Whether the new mediation process could improve the quality of the litigation
process is uncertain since most of the evaluative criteria cannot be discussed because
the process is inoperative. What is apparent however is that confidentiality is
provided for and that entry into the process is voluntiary, requiring the consent of
the parties.!5 It is submitted that the mediation process in its present form does not
reflect a full utilisation of the power of the Court to assist the parties in negotiating

settlement.16

3.2.2 Conciliation conferences in the Expedited Case List

(a) Do conciliation conferences improve the cost of justice?

The conciliation conference procedure that operated in the former Commercial List
of the District Court is currently applied to cases conducted in accordance with Rule
50 of the District Court Rules 1992.17 Statistics were again unavailable, but the
procedure does exhibit the potential to resolve cases at an early stage of litigation in
that conciliation is considered at the first hearing of the summons for directions. The
results of the conciliation conferences are described:

“These conferences have been most successful. When confronted with the realities
of what they are letting themselves in for, the parties have, generally, become much
more realistic than in the past in their attitudes towards discussing compromise.
Even where settlements have not been agreed, many arrangements have been made

which result in large savings in terms of costs because the parties have agreed facts
not really in issue and the trial is concentrated upon the real issues between the

parties." 18
(b) Is the quality of the litigation process improved?
From the evaluation criteria, the District Court conciliation conference resembles in

many ways the Supreme Court conciliation process. The role of the "supervising

judge” is flexible by the power to employ such conciliation techniques as appears

15pistrict Court Act 1991 (SA) ss 32(3) and (5) & District Court Rules 1992 r56.09 respectively.
161pid s32(1)(b)

17The procedure described in Practice Direction, "Directions as to the management of cases
entering the commercial causes list after the 1st January 1991" (3/12/90) remains operative.

18Brebner and Foster, "Case and Caseflow Management in the District Court of South Australia”,
Draft paper for presentation at the AlJA dated 31/10/91 at 12,
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most appropriate to the case.l9 This power offers scope to the supervising judge to
tailor the dispute resolution process to the nature of the dispute, the attitude of the
parties and the multiple of variables that may arise in a legal dispute. The second
criteria, that of confidentiality is provided in the 'without prejudice’ conference
forum. Any settlement discussions in the conciliation process will be inadmissible in
a subsequent court hearing or in related legal proceedings.20 Entry into the
conciliation process is voluntary, whereby the Master will offer the process of
conciliation to the parties at the first summons for directions. Party involvement in
the process is restricted to attendance at the conciliation conference and the extent
of information exchange appears to be entirely within the discretion of the
supervising judge. The expertise of the third party is evidently judicial. Entry into
the conciliation process occurs at the first summons for directions, at an early point
of the legal proceedings. In conclusion, this process does exhibit the potential to
improve the cost of justice and enhance the overall quality of the litigation process
where it is invoked by the parties. The process maintains the 'linear'
ADR/adjudication relationship in that where settlement does not evolve, directions

will ensure that the case proceeds to trial in accordance with the Court's timetable.21

3.3 CONCILIATION IN MINOR CIVIL ACTIONS MAGISTRATES COURT
3.3.1 Does conciliation improve the cost of justice?

The Court is obliged to explore, either at or before the trial of a minor _civil action,
any possible avenues of negotiating a settlement of the dispute. This continues to
involve the Court in utilising the process _of conciliation as it was formerly applied by
the Court prior to 6 July 1992. The average hearing time for a minor civil action is
approximately 30-45 minutes.22 Seemingly, conciliation operates very successfully.

The powers of settiement persuasion must indeed be finely tuned when the number

l“‘Supra nl7 at para 6.

20sypra n15 ss32(3) and (5).

21sypra at 2.3.3 "Conciliation in the Expedited Case List of the District Court".
22 55 advised by Mr. R. Szewczuwianiec, Deputy Registrar, Magistrates Court.

535




of such actions entering the Magistrates Court annually are exiremely high.23
Whilst, no specific statistics were available, conciliation appears to be an integral
part of the process of resolving minor civil actions before a court hearing, thus

improving the cost of justice.

3.3.2 Is the quality of the litigation process improved?

The role of the third party is the dominating feature of the entire dispute resolution
process in minor civil actions.24 Prior to the commencement of the trial of a minor
civil action the Magistrate will actively assist the parties to negotiate a settlement of
the dispute.25 The second criteria of confidentiality, while it may be provided for in
the Magistrates Court Act 1991 (SA) is largely illusory, since a minor civil action
hearing will continue if settlement is not achieved through the process of
con_t:iliation.z6 Entry into conciliation as of 6 July 1992 is now mandatory since the
Court is obliged to explore with the parties ways of achieving settlement. Party
involvement in the minor civil action process is greater than in any other ADR
procedure in the courts since legal rebresentation is specifically refused, unless
special circumstances exist. Information 'exchange between the parties is directly
assisted by the Court and indeed information may be provided by the Court itself 27
The nature of information exchange in a minor civil action reflects an entirely
inquisitorial process in that the Court elicits the issues in dispute and may itself call
and examine witnesses.28 The expertise of the third party is either that of a
Magistrate or officer of the Court.. Finally, as mentioned previously, conciliation is
considered prior to thé trial of the minor civil action, ie at the first available

opportunity conciliation is employed. It is considered that conciliation in

235ee Table 1 in Appendix A, where the number of small claims commenced annually during the
past 3 years has been in excess of 40,000 matters.

245ee the broad powers of the Court, in Magistrates Court Act 1991 (SA) ss38(1)(a)-(f), 38(2).
251bid $38(2).

261pid s527(3), 27(4).

27supra n24 ss38(1)(a)-(f).

28pid. NB. In minor civil actions that involve personal injury claims the information exchange
will follow the requirements specified in general claims.
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conjunction with the entire minor civil action process improves the cost of justice in
its consideration of conciliation at an early stage of the proceedings. It is also

considered that the extent of party involvement and the role of the third party in the
process are the strongest qualitative features that improve the litigation process and

confidentiality the weakest.

. B -~ ARBITRATION

3.4 ARBITRATION IN THE SUPREME COURT
3.4.1 Is the cost of justice improved by arbitration?

Whilst provision for court-referred arbitration has existed in the Supreme Court for
some time, the procedure has been rarely used.29 Consequently, statistics were not
kept by the Court of matters referred to arbitration. Any conclusions therefore as to
whether this process can improve the cost of justice must remain speculative. It must
be noted too, that the flexibility of the arbitration procedure itself cannot clearly
indicate whether the cost of justice is improved in terms of the stage at which the
ADR process is employed. The sooperof an arbitration may range from determining a
single issue, or deciding the whole of the matter in dispute. Thus, arbitration may
operate as a linear part of the litigation process or as an alternative in that where the
whole matter is referred to arbitration the intent of the Court is to replace the court
hearing altogether. Even the earliest stage at which arbitration can potentially
resolve a dispute cannot be examined, in that the Supreme Court Rules do not indicate
at what stage arbitration is even considered.30 Despite the difficulties of reaching
firm conclusions, a statistical report collated by the Institute of Arbitrators Australia

does indicate that the process of arbitration possesses clear time benefits.3! From the

29pebelle, "Arbitration, Expedition and ADR" (1990) Vol. 3 No. 1 Corporate and Business Law
Journal 69 at 75.

30presumably by rr55.10. 55.11(0) and (t) Supreme Court Rules 1987 (as amended) the Court may
consider arbitration at an A.F.D.

31The Institute of Arbitrators Australia, "Statistical Report Scheme”, 30 July 1992. This report
was very Kindly provided to me by Mr. Howard Ambrose, Chief Administrative Officer, The
Insitute of Arbitrators Australia.
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report for instance, 22.55% of the matters referred to arbitration were resolved in
less than one day, 63.72% were resolved in less than one week. In addition, 90.69% of
the recorded disputes were resolved by either agreement between the parties or by
the formal award or decision of the arbitrator. The applicability of these statistics to
court arbitration must be tempered by the fact that in 59.8% of the recorded disputes,
the parties had a contractual obligation to employ arbitration, with only 7.35% of the

disputes referred to arbitration by the courts.

The process of arbitration does appear to be particularly suited to the resolutioh of
complex factual disputes which are assisted by the expertise of an arbitrator who has‘
a familiarity with the subject matter of the dispute. This was reflected in the report 's
statistics whereby 80.87% of the disputes were in one of the following industries:
accountancy, architecture, building and construction or engineering. There are
currently 25 arbitrators listed in the South Australian Chapter of the Institute of
Arbitrators with the main areas of expertise being in the fields of architecture,
building and construction and engineering.32 The report informed that 1.96% of the
recorded disputes were referred to arbitrators in South Australia. While it is evident
from the report that arbitration is not a popular form of dispute resolution in this-
state, it is a process that could be usefully employed in resolving matters which would
be assisted by a dispute resolver possessing a specialised knowledge in the subject
matter of the dispute.

3.4.2 Does arbitration improve the quality of the litigation
process?

The role of the arbitrator is flexible in scope in that the arbitrator may decide the
whole matter and consequently replace the court hearing, or alternatively determine
any question or issue of fact that is referred. While the powers of the arbitrator will

largely reflect the powers of an arbitrator under the Commercial Arbitration Act

327his information was kindty provided by Ms. E. McGregor, Chapter Administrator Thelnstitute
of Arbitrators Australia, SA Chapter.
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1986 (S.A.), the arbitrator is empowered to conduct the arbitration in such manner as
is most conductive to the "speedy disposal’ of the case, informing and inquiring in
the manner thought fit without being bound by the rules of evidence.33 An
arbitrator is however also obliged to conduct the arbitration in such manner as the
court may direct.34 The second evaluative criteria of confidentiality is considered to
be indirectly provided for in that the arbitrator is required to observe the concepts of
natural justice. Entry into arbitration (third criteria) may be either voluntary or
mandatory. Voluntary arbitration arises with the parties’ agreement to refer the
whole matter or any questions or issues to arbitration. Mandatory arbitration occurs
when the court orders a reference to an arbitrator where either the matters referred
require prolonged examination or an investigation which cannot conveniently be
made by the court or the dispute involves matters of account. A court referral in
these circumstances must first obtain the parties consent to the é,ppointment of the
arbitrator. In respect of the above matters, the court’s power to direct arbitration is
limited. Party involvement in the process, the fourth criteria, is undefined. From the
staiistical report however, legal representation is usually present in most |
arbitrations, indicating that in the court process of arbitration, an increased level of
party involvement in the process is unlikely. The fifth criteria, ie the extent of
information exchange is flexible in scope and is a matter that is within the
arbitrator's discretion. This flexibility is often highlighted as one of the greatest
advantages of arbitration in that the onerous requirements of discovery and
interrogatories under the court rules may be dispensed with, as well as the rules of
evidence. The arbitrator "may inform his mind in such manner as he thinks proper”
with the only requirement being to observe _the rules of natural justice.33 The sixth
criteria ie the expertise of the third party displays an excellent matching between

the subject matter of the dispute and the knowledge and expertise of the dispute

33supra n30 r76.03.
341pid rr76.03, 76.08 and s67(1) Supreme Court Act 1935 (SA) respectively.
351bid £76.03 (c).
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resolver. It is the specialised expertise of the arbitrator that is the strongest feature
of this ADR process. That expertise may be utilised by the court to either totally
resolve the claim or instead determine identified questions or issues of fact in dispute
between the parties. The final criteria, that of the stage of adjudication at which
arbitration is entered into is uncertain. Supposedly if the referral to arbitration is to
determine the whole matter, arbitration in this instance will be the final stage of the
dispute resolution process. At what stage particular questions or issues are referred

to arbitration is unclear.

It is stated speculatively that arbitration has the potential to improve the cost of
justice, particularly where it is employed in the resolution of matters that involve
complex and technical factual issues such as building and engineering disputes.
While improved costs cannot be indicated in terms of the stage at which arbitration is
employed, cost savings are indicated in the flexibility to shape the dispute resolution
process to the nature of the dispute by the arbitrator's broad powers of inquiry.36
Further, the quality of the litigation process is enhanced by utilising the skills of the

arbitrator to determine complex issues of fact which require particular expertise.

35 ARBITRATION IN THE DISTRICT AND MAGISTRATBS COURTS

35.1 Is the cost of justice improved by arbitration?

Provision for court-referred arbitration has only existed in the District Court and
Magistrates Court from 6 July 1992. To date, arbitration has not been employed by
either Court. In addition, it is in the District Court only that a process by which the
parties may apply to refer questions or the whole matter to arbitration is provided. It
is anticipated however, that future cases in both Courts which involve building and

construction disputes may be directed towards arbitration.37 On the basis of the

36Supra at 2.5.2 "The current arbitration process.”

37see Cannon:"We intend to identify potentially drawn out cases, such as building disputes, and
allocate them to a Magistrate at an early stage for directions, arbitration etc.” Cannon,
“Legislative changes to the courts system" CLE Law Society Seminar, delivered 12 February 1992
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arguments raised above, it is submitted that arbitration exhibits the potential to
improve the cost of justice within the District and Magistrates Courts.
3.5.2 Does arbitration improve the quality of the litigation
process?
The flexibility in the role of the arbitrator is identical to that described in the
Supreme Court in that the arbitrator may hear and determine either the whole action
or any issues referred. The powers of the arbitrator comprise such powers as the
Court delegates to the arbitrator.38 Confidentiality is similarly prescribed by the
obligation upon the arbitrator to observe the rules of natural justice. The third
criteria ie entry into the arbitration process is however distinguishable from the
Supreme Court process in that in both the Magistrates and District Cdurts, any matter
may be referred to arbitration.39 In further contrast to the Supreme Court process,
the appointment of the arbitrator in either the Magistrates or District Court does not
require the parties’ consent.40 Consequently, entry into arbitration is either
voluntary or mandatory. Party involvement in the process is limited in the District
Court to the parties’' specifying the issues they wish to be determined by
arbitration.4! It is unclear in both the Magistrates and District Court as to what
information exchange is required by the process. The same comments that were
made in in respect of the latter two criteria of the Supreme Court's arbitration
process are again applicable to the present courts, in that the expertise of the
arbitrator is suvited to resolving disputes that require a specialised field of knowledge
in the subject matter of the dispute and that the stage at which arbitratipn is invoked
is unclear. Presumably arbitration will be considered at the A.F.D. in the District

Court.42 [n similarity with the Supreme Court process, it is considered that

at 3. NB Even though there are no formal rules provided in the Magistrates Court Rules with regard
to parties initiating arbitration procedures, it appears the parties may nevertheless do so.

38supra n15 s33(3), District Court; Supra n24 s28(3), Magistrates Court.
391bid s33(1), District Court; Ibid s28(1), Magistrates Court.

401pjg.

41sypra n13 r76.01.

421hid r55.11(0) ("trial of any issue”), r55.11(t) ("mode of trial").
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arbitration can improve the quality of the litigation process where it is employed in

complex, technical disputes.

C MEDIATION
3.6 PRETRIAL CONFERENCES IN THE SUPREME COURT
3.6.1 Do pretrial conferences improve the cost of justice?

It has been expressed that the ability of ADR to resolve disputes depends upon the
willingness of parties to engage in ADR. This does not appear to be reflected in the
pretrial conference procedure which is mandatory and exhibits a high settlement
rate. Pretrial conferences have played a major role in assisting in the settlement of
cases in the Supreme Court since their introduction in 1987. The settlement rates
achieved by such conferences comprise 64.9% in 87/88, 41.3% in 88/89, 23.8% in
89/90 and 33% in 90/91, calculated as a percentage of the matters commenced.43
Clearly the pretrial conference process does improve the cost of justice by assisting
in the early resolution of a significant number of disputes. The early settlement of
cases not only provides savings in litigation costs to the parties but maximises the
court’s resources with respect to hearing cases that cannot be settled by agreement
between the parties. As stated by Justice White:

"Pre-trial procedures have been devised with a view to sifting the grain of genuine

litigation from the chaff of those disputes quite readily capable of settlement..the
appropriate use of the avenues and facilities for settlement and compromise should

tend towards a lessening of costs and delay."44

3.6.2 Do pretrial conferences improve the quality of the litigation
process? : '

Pretrial conferences in the Supreme Court are held before a Master whose prime role
is to facilitate settlement negotiations between the parties. The Master is free to

become involved in the negotiations to the extent considered desirable.43

43SA. Parl, Annual Report of the Court Services Department for the Year Ended 30 June 1991,
Third Session, Forty-Seventh Parliament, (1992) at 18.

44 gieney v Rignev(1987) 48 SASR 291 at 297-298 per White J.
45supra n3 at 9-10.
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Confidentiality of the proceedings is provided in that discussions in respect of
seitlement will be inadmissible in subsequent court proceedings.‘*‘6 AJudge or Master
that conducts an unsuccessful pretrial conference will not however subsequently be
disqualified from any further involvement with the case unless they consider it
appropriate to disqualify themself.47 Fortunately, the scope for conflicts of
confidentiality rarely arise in practice, despite the apparent contradiction between
the Conciliation Act 1929 and the Court's rules. Entry into the pretrial conference is
mandatory in all civil actions of the Supreme Court. Party involvement in the
process is limited to the requirement that the parties attend the conference. The
extent of information exchange is prescribed and detailed. Not only are the parties
required to deliver to the Master a list of all expert reports in their possession and
any other such reports considered desirable for the conduct of the pretrial
conference, but it is also expected that at the pretrial conference the parties are
ready to proceed to trial - hence all of the necessary interlocutory steps have been
completed such as discovery, interrogatories, notices to admit and so forth.48 In
addition, each party is required to positively review the pleadings prior to the
pretrial conference to ensure the adequacy of the pleadings in ﬁght of the issues
known to be in contention at that time.49 The extent of information exchange
between the parties is the most important ingredient behind the settlement rates
achieved by this process.30 The expertise of the third party is that of a Master or in
special circumstances a Judge. In similarity with the conciliation conference
process, no discoveries were made of specific disputes being matched to particular
Masters of the Supreme Court. The stage at which the pretrial conference is entered

into is at at the direction of the Court or Registrar.3! An order is made by the Master

46Supra n5 s5.

47Supra n30 r56.07.

481bid rr56.02A, 2.04.

491bid r2.05.

50williams and others, The Cost of Civil Litigation before Intermediate Courts in Australia
(1992) at 63.

~ S1supra n30 r56.01.
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at the A.FD. for the convening of a pretrial conference when the Master is satisfied

that the action is ready to so proceed.

Pretrial conferences unequivocally improve the cost of justice by aiding the
resolution of a significant number of disputes prior to the parties incurring the costs
of an expensive trial. In addition, pretrial conferences improve the overall
adjudication process in that even where cases do not settle, the pretrial conference

" may shorten the subsegent court hearing by “"narrowing the issues, eliciting

admissions and eliminating non-contested matters."32

3.7 PRETRIAL CONFERENCES IN THE DISTRICT COURT

3.7.1 Do pretrial conferences improve the cost of justice?

Other than in exceptional circumstances the pretrial conference will be held not
more than 152 days after the service of the summons which usually results in the
convening of the pretrial conference approximately 2 to 4 months before trial.33
Pretrial conferences are coﬁmpulsory in all civil actions of the District Court and are
convened at the direction of the District Court Registrar. The settlement rates that
are achieved by this process are extremely high. As observed in Table 2, the
percentage of cases settled at or before the pretrial conference over the 1989-90
period, comprised 75% of the matters commenced. The settlement rate of such
conferences for the same period but by referral to the number of cases listed, totalled
a 65% settlement rate.. Bxamining Tables 3 and 4.'the average monthly settlement
rate of such conferences was 32.8% of the cases listed per month. Table 4 also
highlights a large monthly percentage of matters that are adjourned from‘ pretrial

conferences, with the average monthly rate of adjournment in 1991 exceeding 42%.

52cranston and others, Delavs and Efficiency in Civil Litigation (1985) at 190.
53Supra nl3 r2.03. -
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In comparison to the settlement rates identified at other stages of the litigation
process, pretrial conferences produce significant resuits.34 That still remains
current today. For instance the current average monthly rate of the number of civil
matters that settle prior to the pretrial conference is approximately 3% of cases

listed/month.55 Records of the number of civil matters that settle during the

hearing but before judgement average 5.5% of cases listed/month. The number of

civil matters that settle

calculated as an average of 30% of cases listed/month. Such statistics demonstrate
how the stage of the litigation process becomes a significant consideration as to whén
ADR should be employed.56

3.7.2 Do pretrial conferences improve the quality of the litigation
process?

The role of the pretrial conference chairperson is to primarily explore the
possibility of settlement between the parties. If the case fails to settle, the role
becomes one of discussing the matters necessary to ensure that the parties are ready
to proceed to trial. Confidentiality is provided for specifically within the rules

" relating to pretrial conferences.37 Such confidentiality protections may be waived
by agreement between the parties.38 Entry into the ADR process is compuisory and
at the direction of the Court.39 Party involvement in the process is limited to
compulsory attendance.60 The fifth criteria, the extent of information exchange is
prescribed in detail with the parties' expected to be ready to proceed to trial at the

time of the conference.6! The success of pretrial conference settlements lie in the

54see Table 2 of Appendix A.
55The above averages were very kindly calculated by Mr. P. Hocking, Deputy Registrar, District
Court as at 22 June 1992.

561bid.

57supra n13 r56.05(2) and supra at 2.10.2. "Pretrial conferences from 6 July 1992".
581bid r56.05 (2). '

591bid r56.01.

601bid r56.02.

61This means that the necessary interlocutory steps are completed ie pleadings finalised,
discovery and interrogatories completed and in personal injury matters, rule 46.15 details
provided and expert reports exchanged. '
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depth of the information exchange between the parties. By the time of the pretrial
conference, the parties are fully aware of the strengths and weaknesses of each
party's case. It is correctly expressed that: "In general terms it is expected that the
more the case is prepared, the higher the probability of settlement."62 The sixth
criteria, ie the expertise of the third party is variecl in that the pretrial conference
may be chaired by either a Judge, Master, or officer of the Court nominated by the
Registrar.63 To the best of my knowledge there is no matching process between the
dispute resolver and the nature of the dispute. The final criteria ie the stage of
adjudication has already been highlighted as occurring no later than 152 days after
the listing for trial. The specific timing that is set for pretrial conferences considers
the time period that must be allowed for the requisite information exchange to occur
and for the parties to essentially prepare and be ready for trial at the time that the
pretrial conference is convened. In similarity with the reasons expressed above,
pretrial conferences in the District Court both improve the cost and quality of the

fitigation process.

38 CONCILIATION CONFERENCES IN THE MAGISTRATES COURT
3.8.1 Do conciliation conferences improve the cost of justice?
Conciliation conferences were introduced into the Magistrates Court on 6 July 1992.
While statistics were unobtainable from the Magistrates Court in respect of the
settlement rates currently achieved by the conciliation conferences it has been
expressed by Cannon S.M. that “"attendance at the conferences has been very good
and the settlement raté high."64 The effectiveness of the process in improving the
cost of justice is evident in terms of the estimated reduction in trial delays that has

already been calculated in the Magistrates Civil Division Court:

62supra n50 at 35.
63supra n13 r56.02."
_64(1992) Vol. 14 No. 11 Law Society Bulletin 28.

66



"The result of this programme [conciliation conferences] in combination with the
conversion under the new Rules of 480 matters from the previous Limited
Jurisdiction list to the Minor Civil claims list has resulted in the trial delay in this

Court being reduced from 32 weeks as at 6th July 1992 to 22 weeks at the moment. 65
Such resulfs are indeed indicative of the benefits of the conciliation conference
process. Unlike the District and Supreme Courts, conciliation conferences are not
compulsory in all civil actions of the Court being mandatorily convened in onl&
personal injury motor vehicle accident cases.66. Further, in comparison to pretrial
conferences in either the District or Supreme Court, there is a restriction upon the
number of adjournments permitted from a conciliation conference.67
3.8.2 Do conciliation conferences improve the quality of the
litigation process?
The role of the third party is identical to that previously discussed above. In addition
the Court has the power to conduct the conciliation conference in such manner as it
thinks fit.68 The conciliation conferences are conducted by Court Services staff with
a magistrate available to intervene in detailed settlement discussions or impose
sanctions if it is considered appropriate.69 Confidentiality is provided in that offers
or admissions made at a conciliation conference are not admissible at the subsequent
trial.70 Entry into the process is compulsory in all personal injury motor vehicle
claims but is not obligatory in other personal injury cases, subject to the exception
that a notice will be received by the parties if the action has remained in the trial list
for S months or more.”l Party involvement in the process is limited to compulsory
attendance by the parties when a conciliation conference is convened by the Court

Registrar.”2 The extent of information exchange prescribes that when notice of a

651bid per Cannon SM.

66Conferences will also be convened in all other actions that have been in the trial list for 5
months or more. Supra n37 at 2

67 1bid They can only be adjourned on 2 occasions and to a fixed date not more than 3 months
ahead.r89 (5)c¢) Magistrates Court Rules 1992.

681pid r89 (4).
69Supra n66.
70supra n67 r89 (3).
711bid r89 (1)(b).
721pid r89 (1)(a)
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conciliation conference is received in respect of a personal injury claim, the parties
must ensure that discovery and Form 22 details are filed at Court. Further, the parties
are required to file a copy of all expert reports, not less than 7 days prior to the
conference. Conciliation conferences in respect of non-personal injury cases
however have only one requi(ement. that the parties file a book of expert reports not
less than 7 days prior to the conference.”3 The expertise of the third party is that of
an officer of the Court, with a magistrate available to make any necessary Court
orders where appropriate. In similarity with the reasons expressed above,
conciliation conferences in the Magistrates Court both improve the cost and quality

of the litigation process.

D EXPERT/REFEREE APPRAISAL
39 EXPERT APPRAISAL IN THE SUPREME COURT
3.9.1 Does expert appraisal improve the cost of justice?

There exists no reported authority upon the use of this process. It is an ADR process
designed to replace the adversarial system of expert evidence whereby expert
evidence is presented by each party. The potential of this process to improve the cost
of justice in terms of whether the process aids settlement at an earlier stage of the
litigation process is entirely speculative. A court expert may be appointed by the
parties or Court where independent evidence. appears to be required in any civil
proceeding. It is apparent that the appointment 6f a court expert will be considered
at either the AF.D. or the pretrial conference.”4
3.9.2 Does expert appraisal improve the quality of the litigation
process?
The role of the third party in this process is to act as an independent expert and
inquire into and report upon any question of fact or opinion referred to the expert

by the Court or the parties to the dispute. Additionally, a court expert may be

731bid r69(2).
74Lunn, Civil Procedure South Australia Vol. 1 (1992) at 9859.
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required to make a further supplemental report or inquiry.”5 The second criteria
that of confidentiality is not pertinent to this process. Any part of the expert's report
that is not accepted by the parties shall be treated as information furnished to the
Court and given such weight as the Court thinks fit.76 The third criteria, entry into
the ADR process can be voluntary or mandatory ie by application of the parties or at
the direction of the Court.7’7 Party involvement in the process may be quite detailed
in that the court expert may be agreed upon by the parties in addition to the
questions and instructions to be submitted to the expert.7v8 The extent of information
exchange that occurs between the parties depends upon the terms of referral to the
court appointed expert. The expertise of the appointed expert is suited to determining
the questions referred and may be further enhanced by an agreement to the
appointment between the parties. In regard to the final criteria, the consideration to
appoint a court expert must presumably arise at either a directions hearing or at the
pretrial conference.”9. The circumstances in which it will be considered appropriate
to appoint court expert is where the anticipated legal costs are likely to exceed the

amount claimed.80

The cost of justice may be improved by utilising this process in that no other expert
evidence is permitted in respect of the matters referred to the court expert.8! This
saves the incurring of duplicative costs by the parties. Further, the quality of the
litigation process is improved by the indisputable impartiality of the court-appointed

expert.

75Supra n30 r82.01 (b).

761bid r82.04 (2).

77 Ibid r82.01.

781bid rr82.02 and 82.03 respectively

791bid rr55.11(v), 56.05(f) respectively.

80 Newark Pty Ltd v Givil and Givic Py Ltd(1987) 75 ALR 350.

815upra n30 r82,07. Expert evidence from other sources is permitted in certain limited
circumstances.
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3.10 REFBEREE APPRAISAL IN THE SUPREME COURT
3.10.1 Does referee appraisal improve the cost of justice?
The process of referring matters for inquiry or trial by a referee is employed very
“rarely in the Supreme Court. The stage at which such referral is considered is also
unclear. Nevertheless the dual benefits of referee appraisal would suggest that there
are cases which could appropriately be determined either in combination with
adjudication or prior to a court hearing that would improve both the cost of justice
and the quality of the overall litigation process, in that the costs of educating the
dispute resolver in the subject matter of the dispute where technical issues are
involved would be removed by having such complex issues reported or tried by an
expert or referee.
3.10.2 Does referee appraisal improve the quality of the litigation
process?
The role of the third party is flexible, in that the referee may be required to produce
a report or conduct a trial upon the matters referred which may comprise certain
issues or the whole action. Referee appraisal may be a linear or alternative part of
the adjudication process. An award of a referee, unless set aside by the court shall be
equivocal. Similarly a referee’'s report will not lightly be rejected. A determination
from a referee presents therefore a degree of finality. Confidentiality (second
criteria) in similarity with arbitration is restricted to observing the rules of natural
justice.82 Entry into this ADR process (third criteria) may be voluntary or mandétory
depending upon the nature of the referral. A referral for inquiry and report for
instance may be made without the parties consent, by the direction of the Court. A
referral for trial however, can only occur without the parties consent if the refefral
is made to an official referee or officer of the court and the case concerns either
matters of account or matters of investigation that the Court cannot conveniently

conduct. In all other circumstances the parties’ consent to a referral for trial or the

82xuereb v Viola (1989) 18 NSWLR 453.
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appointment of the referee is required. In this respect the ability of the Court to
refer a matter for inquiry or trial to an expert in the subject matter of the dispute is
limited if the person does not fulfil the criteria of either an official or special
referee. Further, it is currently unclear as to whether the Court is able to order a
determination by a referee against the express wishes of a party.83 Party
participation in the process (fourth criteria) is undefined. The level of information
exchange (fifth criteria) is at the direction of the referee, with the referee
empowered to conduct the proceedings in such manner as is most conducive to the
matter's speedy disposal, without being bound by the rules of evidence.84 The
expeftise of the referee is varied. A referee may be a Master, a practitioner of at least
6 years' standing, or an officer of the Court. Finally, in similarity with the process of

" arbitration, the stage at which referee appraisal is entered into is unclear.

3.11 BXPBRT APPRAISAL IN THE DISTRICT AND MAGISTRATES COURTS
While both the District and Magistrates Courts possess the power to refer matters of a
technical nature to be investigated by an expert, the current Magistrates Court Rules
do not provide any formalised process of expert appraisal that can be assessed.85 In
the District Court there is a prescribed process of expert appraisal where the
evaluative criteria can be examined. The role of the expert (first criteria) is to
investigate and report upon the matters referred by the District Court. Confidentiality
while not specifically noted in the form of the process, would be provided in the form
that the expert would be obliged to observe the rules of natural justice. Entry into the
process is by the direction of the Court, hence mandatory. Party involvement in the
process provides that the parties to the dispute are entitled to be heard by the Court
before an expert is appointed as to the need or otherwise for the appointment of a

court expert, the identity of the expert to be appointed and the question or questions

83 Honeywell Pty Lid v Austral Motors Holdings Ltd (1980) Qd R 355 at 359
84supra n30 rr76.03(a)-(e).
85534(1) District Court Act 1991; s29(1) Magistrates Court Act 1991.
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to be asked of the expert.86 The extent of information exchange (fifth criteria) will
depend upon the directions of the Court. For the purposes of the reference, an expert
appointed becomes, for the purposes of the investigation an officer of the Court.87
This entails possession of all the requisite powers to direct discovery or the provision
of information required for the court expert to conduct their enquiry. The expert
appointed will possess the requisite expertise to conduct an independent inquiry into
the matters referred for inquiry and report by the Court. Finally it is anticipated that
this process will be considered to be invoked at either the A.F.D. or pretrial

conference in the District Court on the basis of the same reasons described above in

respect of the Supreme Court process of expert appraisal.

As stated earlier in respect of the Supreme Court process of expert appraisal it is
submitted that the process as provided for in the District and Magistrates Court
presents the potential to save parties the excessive costs that may be incurred in
preparing adversarial expert evidence. The qualitative benefits are to be found in

the assured impartiality of the court-appointed expert.

86Supra nl3 r82.02.
87supra n15 s34 (2).
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CHAPTER FOUR

LAW REFORM PROPOSALS TO THE ADR PROCESSES

A CONCILIATION
4.1 REFORMS TO CONCILIATION CONFERENCES - SUPREME COURT
4.1.1 Reform to improve the cost of justice

The analysis of the conciliation procedure provided in the Supreme Court in chapter
3, demonstrates that it can improve the cost of justice where the process is employed.]
It is evident however that the reluctance of practitioners to conciliate is preventihg
this ADR technique from being utilised to its maximum potential. As stated by
Bodzioch: “Solicitors in some instances, will not recommend or discuss the notion of
conciliation because they are not armed with the information to enable them to

advise their clients in respective actions."2

From the encountered lack of awareness exhibited by legal practitioners at the first
AFD. as to even the existence of the conciliation process, it is extremely important
that the nature of the process and conduct of the conciliation conference should be
described in greater detail than in its present form.3 To simply state that the |
conference procedure involves ‘conciliation' is inadequate, since conciliation will

not necessarily be a familiar form of dispute resolution to all practitioners.

The conciliation process itself requires clarification. Currently the only matters of
procedure prescribed are the identification of the requisite documents that must be
exchanged between the parties prior to the conciliation conference, the required
attendance of the parties and the provision that at the conference the parties'

counsel will be given the opportunity to put their case briefly to the Master.4 The

lSupra at 3.1.1."Do conciliation conferences improve the cost of justice”.

2Bodz'.ioch. "Conciliation Procedures in the Supreme Court of South Australia”, Paper presented at
the Inaugural Biennial AIJA Higher Courts Administrators Conference, 24-25 May 1990 at 7.

3Supra nl.
4part 1, Practice Direction 12, Supreme Court (1/2/90) paras 1,2,3,5.
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powers of the Master, the scope of the Master's role and matters that can or are likely
to be discussed at conciliation conferences are left unstated. Whilst the creation of a
lengthy list of formalised procedures is not advocated - indeed, one of the inherent
advantages of the conciliation process is its flexibility, there must be some semblance
of what the conciliation process may involve ie what matters may be considered at
the conference, what the parties are required to do before and at the conference, the
role and powers of the Master at such conferences. This does not mean that the
flexibility of the process would be compromised by clarifying such matters. It would
merely increase the parties' awareness and understanding as to what the process
involves, so that at the consideration stage of whether or not to conciliate, the parties
will be better informed to advise the Court as to whether there exists a reasonable
possibility of achieving settlement by employing conciliation.3 For the conciliation
processes to become utilised to its maximum potential, the attitudes of the legal
profession must change to view conciliation as an integral part of the litigation

process. It must become a norm, not a rare occurrence.

In its present form, Part 2 of Practice Direction 12 is not drafted in a manner that is
designed to encourage the parties to conciliate. It should be stated clearly that the
conciliation process is an opportunity for the parties to achieve an early resolution
of their dispute, or if settlement is not achieved, that the process will assist in
defining the major issues in dispute. It should be emphasised that the process
provides an opportunity for the parties to become better informed about the
strengths and weaknesses of their case. Further, the benefits of the parties

formulating an agreement should be promoted.6

S1bid.
6See discussion in Ingleby, In the Ball Pack: Alternative Dispute Resolution and the Courts (1991)

at chapter 6.1 (passim).
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With the aim of improving the cost of justice, reform must primarily consider how
the use of conciliation conferences can be increased. Reform cannot simply lie with
the Master directing more parties to conciliate, especially where Vthe attitude of the
parties is against conciliation.” If the conciliation conference is to be invoked more
frequently, the legal profession must become better informed as to how the process
works, the advantages to be gained from utilising this ADR process and additionally
be reassured that entry into conciliation will not prejudice their client's rights or the

normal conduct of litigation.

The primary reform that is therefore proposed is a redrafting to the form of Part II of
Practice Direction 12, in a manner that will clarify and emphasise what the
conciliation conference process invoives, the benefits of convening a conciliation
conference and an assurance that the conference will not prejudice the parties’ legal
rights. Notably, the conciliation conference is the only ADR process not to be
enshrined in the Court's rules. This must be reviewed. If conciliation is to become as
natural a part of the conduct of litigation as attending an A.F.D. or pretrial
conference, the conciliation conference described in Part II of Practice Direction 12
must be revised and inserted within the Supreme Court Rules 1987. A Practice
Direction regarding conciliation conferences should still remain, but in the revised
form of an explanatory memorandum that explains the advantages and aims of the

ADR process.

4.1.2 Reform to improve the quality of the litigation process
A consideration of the evaluation criteria in chapter 3, displays an ADR technique
that possess flexibility and fairness. There is however some scope for improvement

in two areas ie confidentiality and the role of the conciliator.

7Supra at 3.1.1 Do conciliation conferences improve the cost of justice?"
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identiali
Any dispute resolution process that involves settlement negotiations must ensure that
confidentiality of such discussions is maintained. Whilst the conciliation conference
process presently remains confidential by the protection of both the settlement
privilege and Section 5 of the Conciliation Act 1929 (SA), it is not prescribed in
Practice Direction 12 that the conferences are conducted in a 'without prejudice’
forum. It is submitted that the confidentiality of the process should be emphasised in
the above revisions to the form of the process.so that there exists no doubt that the

‘without prejudice’ nature of the process is assured.

Role of the conciliator

It is also advocated that there exists scope for expanding the role of the conciliator ie
the Supreme Court Master. The current role of the conciliator is active, allowing the
Master within their discretion to suggest solutions or their views in relation to the
dispute.8 This role could be further expanded to include the ADR process of Early
Neutral Evaluation (EN.B.) which would involve the Master in specifically
considering the case on its merits and providing a non-binding assessment of the

likely outcome of the claim.

Early Neutral Evaluation is currently applied in the United States District Court for
the District of Columbia and the Northern District of California.9 It is also about to
become employed in the Federal Court in Western Australia in the form of a pilot
project.10 The operation of the ENE. process in the District Court of Columbia

displays some similarities as well as differences to the conciliation procedure in the

8Supra at 2.2.3 "The Current Conciliation Conference Procedure”.

9IAstor and Chinkin, Dispute Resolution in Australia (1992) 170.

10Bjack, “The Response of the Courts and Tribunals to the Challenges of ADR" Paper presented at
the First International Conference in Australia on Alternative Dispute Resolution, 29-30 August
1992 at 13-14. A similar pilot project is planned for the Federal Court in Victoria.
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Supreme Court.!l The similarities are that an information exchange precedes both
processes, attendance of the partit_as is required and each party has the opportunity to
present theif case. Neither process interferes with the normal course of litigation
and confidentiality is ensured.l2 Finally, both the evaluator and Supreme Court

Master have a wide discretion in terms of conducting the ADR process.13

The differences are that firstly, an evaluator is appointed by the Court on the basis of
their expertise in the area of law that is the subject of the dispute.l4 There is
currently no such matching process between the Supreme Court Master and the
nature of the dispute. Secondly, the EN.E. process specifically involves the evaluator
in providing the parties with a non-binding, reasoned, ofal assessment of the case on
its merits.15 Currently it is only within the discretion of the Master to present views

on the strengths and weaknesses of each party's case.

In a study conducted by the AIJA into the cost of civil litigation in intermediate
courts, it was advocated that EN.E. be introduced into the pre-trial process as a means
of encouraging the early preparation of a case and obligatory consideration by the
parties and their lawyers of the realistic merits of the case in a forum that would
encourage settlement.!6 It is the latter consideration that offers the primary
motivation for expanding the present role of the Master to include EN.E. in the

conciliation conference . It has been expressed by King C] that the present

11p description of the ENE. process is provided in Appendix C: "Program Procedures for Early
Neutral Evaluation in th United States District Court for the District of Columbia.” in French,

"Hands-on jJudges, User-Friendly Justice” 75 Papers presented at the Ninth Annual AIJA
Conference. (1990) at 93.

121pid 93-94 (EN.E.) and supra n4 (conciliation).

131bid 94-95 (EN.E.) and ibid (conciliation).

141pid 93.

151bid. -

16williams and others, The Cost of Civil Litigation before Intermediate Courts in Australia
(1992) 65-66.
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conciliation process is flexible enough to accommodate an early independent
evaluatiog of cases in the form of a mini-trial as an aid to settlement. 17

It is proposed that EN.E. should be incorporated into the conciliation conference by
its inclusion in the Court's Rules and explanatory memorandum that the Master shall
provide a non-binding assessment of the merits of the claim. There does appear to
exist some scope for also including the appointment of Queen's Counsel or senior
practitioners as conciliators to enhance a 'matching' process of dispute resolvers to
particular disputes. Such conciliators could be appointed by the Chief Justice and
deemed to be officers of the court.!18 Nevertheless, it is concluded that such an
expansion to the choice of conciliators would be more appropriately considered as a
second stage of reform, after consultation between the courts and the legal

profession had occurred and after the introduction of EN.E. has been observed.

In my drafting of ENE. into the conciliation conference process (described below) I
have relied upon its operation in the United States District Court for the District of
Columbia. 1 declined from retitling the conciliation conference to that of early
neutral evaluation, since the procedure is so integrally linked to the conciliation
powers provided by the Conciliation Act 1929 (SA).!9

In summary, it is proposed that the cost of justice and the quality of the litigation
process could be improved by the redrafting of Part II of Practice Direction 12 into
the form described below, together with its insertion into the Supreme Court Rules
1987. The remaining Practice Direction is revised into an explanatory memorandum.
Cases conducted in accordance with Rule SO could apply the same rules when

conciliation is considered at the first A.F.D.20

17King. “The Current and Potential Use of Alternative Dispute Resolution Processes in the
Courts”, Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 15.

18Nee:essary revisions could be made to Rule S of the Supreme Court Rules 1987.
19Concitiation Act 1929 (SA) s3 and supra n7.
20practice Direction No. 14, Supreme Court (2/3/87) para 7 (this was effected as of 1/3/90).
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It is proposed that the following drafted rules in respect of conciliation conferences
be inserted into the Supreme Court Rules 1987

CONCILIATION CONFERENCES

R55A.01

If the Court is satisfied that there is a reasonable possibility of matters in dispute in
any proceedings being settled by conciliation, under Section 3 of the Conciliation Act
1929 (SA), the Court may at the parties’ request or of its own motion direct that a
conciliation conference be convened in which event the following directions will

apply.

R55A.02 Conferences to be held

(1) A conciliation conference shall be held in any action whenever directed by
the Court under Rule S5A.01.

(2) The date at which the conciliation conference is convened will take into
account the need for the parties to comply with Rule S5A.07 before the
conciliation conference..

[The above rules clarify when and by whom the conciliation process can be invoked.]

R55A.03 To be held before a Master
The conciliator of the conference shall be a Master unless the Court otherwise
directs.

[It should be open to the parties in special circumstances to request that a
conciliation conference be held before a Judge, for the same reasons such a power
exists in respect of pretrial conferences.]

SSA.04 Conciliation conference to be without prejudice

The discussions at a conciliation conference as to settlement, compromise or
agreement of all or any of the issues in dispute between the parties shall be
conducted without prejudice to the legal rights of the parties and, save as may be
agreed between the parties and certified by the conciliator presiding over the
conference, evidence shall not be given at the trial of the action or otherwise
communicated to the trial Judge of anything said or done in an attempt at compromise
or settlement at the conciliation conference.
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[This rule assures the confidentiality of the ADR process in the same manner that is
provided in Rule 56.05 (2) District Court Rules 1992 in respect of pretrial conferences]

55A.05 Matters to be considered at a conciliation conference
(1) At a conciliation conference consideration shall be given to:
(a) the identification of areas of agreement between the parties;
(b) the simplification of the issues in dispute between the parties;
(c) further information exchange to expedite settlement discussions; and
(d) any other matters that might facilitate the disposition of the case.

(2) If the parties to a conciliation conference agree upon the terms of settlement
or compromise, the Master presiding over the conference may enter up such
judgement as the parties shall agree upon.

[This rule clarifies what will be considered at the conciliation conference and what
may eventuate from the ADR process.]

S5A.06 Powers of a Conciliator at a conciliation conference

Subject to any Act, the conciliator may conduct a conciliation conference in such

manner as thought fit and shall:

(a) permit each party's counsel to make an oral presentation of their case;

(b) provide a non-binding evaluation of the merits of the claim;

(c) require the attendance of any party unless in the circumstances it would not
be reasonable for that party to attend;

(d) where any party is other than a single natural person, or where the case for a
party is being conducted on his behalf by an insurer, to require the
attendance of a representative of such party or the insurer at the conference
who has authority on behalf of such party and/or insurer to enter into a
compromise on behalf of that party to the greatest degree to which that party
is prepared to compromise unless in the circumstances it would not be
reasonable to require the attendance of such a representative or insurer;

(e) require the attendance of the parties’ respective solicitors who have the care
and conduct of the matter as described in the Civil Information Case Sheet
provided under Rule 10.01;

(f) have the powers referred to in Rules 55.11 and 55.12.

[In addition to formalising the requirements of attendance by the parties and the
oral presentation by each party of their case, the rule additionally specifies the
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powers of the Master, including the power to give a non-binding evaluation of the
merits of the case (EN.E.) and the same powers upon the hearing of an AF.D (para
(f)). The latter addition it is considered would enhance the linear relationship of the
ADR process to adjudication, in that if settlement did not eventuate, other matters may
then be considered that would assist in the efficient conduct of the trial.

55A.07 Documents to be exchanged before the conference

(1)  Unless a contrary direction is made by the Court an indexed set of the
following documents shall be exchanged between the parties and lodged with
the Court no later than 7 days prior to the conciliation conference:

(2) Documents to be prepared and indexed by the Plaintiff

(a) the pleadings;

(b) witnesses' proofs;

(c) medical reports (where applicable);

(d) expert reports (where applicable);

(e) summary of plaintiff's case on damages and copies of documents relied upon;

() relevant documentation on the question of liability;

(g) any other relevant documentation prescribed by the Court.

(3) Documents to be prepared and indexed by the Defendant

(b) witnesses' proofs;

(c) medical reports (where applicable);

(d) expert reports {where applicable);

() relevant documentation on the question of liability;

(g) any other relevant documentation prescribed by the Court.

[This rule merely formalises the documents required to be exchanged in the present
Practice Direction.]

It is proposed that the following memorandum be inserted as the new Practice

Direction with regard to conciliation conferences.

Conciliation Conferences - Explanatory Memorandum

The conciliation conference is a dispute resolution process available to litigants in
which they may explore settlement at an early stage of litigation. The process is
entirely confidential and will not prejudice either the conduct of a case or its listing

for trial. The 2 main advantages of the process are that firstly, the parties may obtain
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a non-binding, reasoned, oral evaluation of their claim on its merits from the
conciliator and secondly the parties have the opportunity to achieve a settlement of

their claim with the assistance of the court before further costs are incurred.

A conciliation conference will be ordered to be convened by a Master at the first
AFD. at either the parties' request or by the direction of the Master. A conference
will be convened by a Master where it is considered that there is a reasonable
possibility of settlement of the dispute by conciliation. Conciliators will be Supreme
Court Masters. In special circumstances a Judge may conduct a conciliation
conference where it is ordered by the Court. The convening of a conciliation
conference at the AF.D. shall allow sufficient time for the preparation and exchange
of information between the parties. The documents to be exchanged, prior to the
conference, will be discussed at the AF.D. Such information exchanged will not be

filed at Court. .

At the conference, each party will have the opportunity to briefly present their case
to the Master. During the conference the Master will assist the parties to identify
areas of agreement, the main issues in dispute and explore options for settlement. If
settlement does not occur, the Master will offer a non-binding opinion as to what
would be the likely outcome of the case at trial, including where appropriate the
estimated likelihood of liability and range of damges. After providing such an
opinion, the Master will then encourage the parties to discuss settlement either with
or without the Master's assistance If settlement remains unlikely, the conference

will conclude by discussing what other matters will assist in the conduct of litigation.

4.2 REFORM OF CONCILIATION PROCESSBS IN THE DISTRICT COURT
4.2.1 The desirability of introducing mediation conferences

While it is simplistic to state that the greatest reform that could be made to make

mediation conferences more effective would be the injection of the necessary
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government funding to resource this technique, the situation is perhaps not as grim
as it initially appears. Firstly, it must be considered that in the present absence of
the mediation process (which would operate after the pretrial conference), an
average 30% of civil cases listed per month settle after the pretrial conference but
prior to a court hearing by way of informal settlement negotiations between the
parties.2] It is suggested that such statistics indicate that there may not exist a need to
implement the mediation process when parties are already informally resolving
cases in significant numbers before trial. It could also be argued that the pretrial
conference is the most appropriate final ADR option before a court hearing and that

it is not cost effective for the courts to provide two settlement forums before trial.

It is concluded that despite the success of the former conciliation meetings in
resolving cases that required 'one more step’ towards reaching settlement, the
present resources of the District Court would not make the introduction of the
mediation process worthwhile. Instead it is advocated that where there exists cases
that require just ‘one more step' towards settlement, the pretrial conference be
adapted so that the conference chairperson actively assists the parties to negotiate a
settlement in the same manner as the "Task Force" judges have conducted pre-trial

conferences in the pre-1990 case list of the District Court.22

4.2.2 The introduction of conciliation conferences

It is submitted that the primary conciliation reform that would improve the cost of -
justice and the quality of the litigation process in the District Court would be the
introduction of the revised Supreme Court conciliation conference described above.
The implementation of such conferences would provide all civil cases in the District

Court with the opportunity to utilise the process of conciliation at the first A.F.D.,

2175 advised by Mr. P. Hocking, Deputy Registrar, District Court from calculations made at 22
June 1992.
22Supra at 2.10.3 "Pretrial conferences in the pre-1990 case list".
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expanding the current application of conciliation that is offered to only cases listed

for expeditious management.

The proposed reform is also based upon the 6 july 1992 changes made to the courts
whereby the civil jurisdiction of the District Court is now effectively the same as that
of the Supreme Court at first instance, ie unlimited.23 It is presently, a matter of
choice to determine in which court to initiate an action subject to the consideration
that cost penalties are awarded if a plaintiff recovers less than a prescribed amount
for their particular claim.24 It is also considered that conciliation conferences would
reflect a full utilisation of the power of the District Court to assist the parties in

negotiating settlement at the Court's own volition.23

The present resources of the District Court may present difficulties in implementing
conciliation conferences in that there are only 2 District Court Masters in
comparison to 4 Masters of the Supreme Court. Such resource difficulties would
present a persuasive reason to expand the appointment of conciliators to include for
example senior practitibners. The appointment of such conciliators could be made
under Section 32(1)(a) of the District Court Act 1991 whereby a District Court Master
at the first A.F.D.could appoint a conciliator with the consent of the parties. The
conciliators appointed would thereby possess the privileges and immunities of a
Judge of the District Court with such powers as the Court may delegate.26 The
confidentiality of proceedings would be assured by Section 32 (3) of the District Court
Act 1991. Further, if the case settied at the conciliation conference, the terms of

settlement could be embodied in a judgement. 27

23NB The District Court does not have jurisdiction with respect to probate or admiraity matters,
nor can it grant relief of the nature of a prerogative writ.

24Cost penalties are in the form that an order for recovery of costs will not be awarded to the
plaintiff if prescribed amounts are not recovered at judgement. See Supreme Court Act 1935
s40(2) and District Court Act 1991 (SA) s42(2).

23District Court Act 1991 (SA) s32(1)(b).
261pid s32(2).
271bid s32(5).
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It is proposed that in the first instance, a pilot program of conciliation conferences
should be introduced into the District Court with only Masters acting as conciliators.
Depending upon the success of the initial pilot program the appointment of Queen's
Counsel and senior practitioners as conciliators may be considered at a later stage.
The District Court conciliation conference should mirror that of the Supreme Court
procedure described above with the the only revision required to the expressed
power of conciliation in Rule 55A.01 ie "Section 3 of the Conciliation Act 1929" would

be replaced with “Section 32 (1)(b) of the District Court Act 1991".

4.2.3 Reform of the Conciliation Process in the Expedited List.
Improving the cost of justice by increasing the frequency with which conciliation is
invoked, raises similar proposals for reform that enhance the clarification of the
conciliation process.28 For example, it is prescribed that the supervising judge will
"use such techniques as appear to the Judge to be appropriate in the particular
case."29 The "techniques” that may be employed at the conciliation conference
should be identified. The similarities between the District Court and Supreme Court
conciliation processes suggest that the proposed Rules and Explanatory Memorandum
described above could be equally applied to cases in the expedited list of the District
Court. Rule 55A.03 would permit conciliation conferences in the expedited list to
remain conducted by a supervising Judge, and the powers of the Judge to remain
responsible for the management of the case and provide the necessary directions to
ensure that an action proceeded to trial expeditiously where settlement did not occur,
would not be compromised, by Rule 55A.06(f). The proposed rules would also
introduce flexibility of entry into the present conciliation process by permitting the
District Court Master to order a case to be referred to conciliation where'it was

considered that there existed a "reasonable possibility of settling the action”.30 In

28procedure described in Practice Direction (3.12.90) District Court "Directions as to the
management of cases entering the Commercial Causes List after the 1st January 1991"

291bid para 6.
3OSupra n25.
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conclusion it is proposed that the cost and quality of the litigation process could be
improved by the adoption of the proposed rules and memorandum described above in

respect of cases conducted in accordance with Rule SO of the District Court Rules 1992.

4.3 CONCILIATION REFORMS IN THE MAGISTRATES COURT

In comparison to the conciliation processes of the above Courts, it is not proposed that
the conciliation process in minor civil actions become more formalised as a means of
improving the cost of justice. The nature of minor civil actions, whereby litigants
are unrepresented is more suited to conciliation being provided in an informal
manner at the direction of the Court.3! Further its invocation before trial saves the
parties the unnecessary and wasteful costs that arise through detailed interlocutory

procedures, thus improving the cost of justice to such litigants.

In terms of improving the quality of the litigation process it has been discussed in
chapter 3 that the weakest evaluative criteria was that of confidentiality. In minor
civil actions where the parties are integrally involved in the dispute resolution
process, the potential for bias to be viewed as arising when a minor civil action
proceeds to be heard by the same person who attempted settlement is great. However,
it must be noted that the minor civil action trial is not conducted in an adversarial
manner but in the form of an inquiry, whereby the Magistrate's role is not that of an
impartial, passive adjudicator but that of an active inquisitor.32 The Magistrate or
judicial officer's involvement in conciliation before trial is merely a part of the
overall process in respect of minor civil actions. Consequently the same concerns in
respect of confidentiality are not applicable in this jurisdiction. In cases where bias
would appear great, it is expected that the Magistrate or judicial officer would

disqualify themself from continuing to hear the matter.33 Reforms to conciliation in

31¢r the conciliation processes in the Supreme Court and District Court which are conducted by
legal practitioners.

32\Magistrates Court Act 1991 (SA) ss38(1)(a)~(f).

331bia s38(1)X(1).
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minor civil actions is therefore not advocated. What is advocated is the inclusion
within the Court’s fules that conciliation be considered in all actions where such a
process would be appropriate. The specific reform is described below at "Clarifying

the stage at which ADR is considered.”

B ARBITRATION
4.4 REFORMS TO ARBITRATION IN THE SUPREME COURT
4.4.1 Reform to improve the cost of justice

Because of the rarity with which arbitration is employed in the Supreme Court it was
stated speculatively in Chapter 3 that arbitration could improve both the cost and
quality of the litigation process, particularly in cases that required the determination
of complex factual issues. Such technical matters were mooted as being able to be
determined more efficiently and expeditiously by a dispute resolver possessing
expertise in the subject matter of the dispute. Returning to the base assumption
however ie the earlier a dispute is resolved by an ADR process the greater the cost of
justice will be improved, it is currently unclear, from both the Supreme Court Rules
1987 and a lack of court practice as to the stage of litigation at which arbitration is
both considered and employed. Presumably at the hearing of the A.F.D. the Court's
power to give directions with respect to the "mode of trial’ and "the trial of any issue”
permits an assessment of the appropriateness of referral of certain issues or indeed
the whole matter to arbitration.34 In terms of what reforms could improve the cost of
justice, however, it is proposed that arbitration should be considered at the first A.F.D.

as discussed below at " Clarifying the stage at which ADR is considered”.

4.4.2 Reform to improve the quality of the litigation process
It is proposed that there is scope for reforming the arbitration process in two areas.

Firstly, the Court's present ability to refer matters to arbitration and appoint

34Supreme Court Rules 1987 (as amended) r 55.11
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arbitrators is restricted.35 It is submitted that the Supreme Court should be permitted
to refer matters involving complex and technical factual issues to arbitrators who
possess the expertise to conduct an inquiry into such matters. The Court should have
this power whether the parties consent or not, in uniformity with the current power
of the District Court and Magistrates Court to direct arbitration. Such reform would
promote the purpose at the AF.D. to "give all such directions as shall seem
appropriate with a view to promoting the expeditious and economical prosecution of
the action and as may best define and resolve the issues between the parties.”36 If
the case involves complex, lengthy and technical matters in dispute, arbitration will

best fulfil such purposes.

It is therefore proposed that ss65-70 of the Supreme Court Act 1935 (SA) be repealed
and the following section inserted to provide the Supreme Court with the power to
refer matters to arbitration and appoint arbitrators at their own volition, in

uniformity with the District & Magistrates Courts.37
865 Trial by arbitrator

(1) The Court may refer an action or any issues arising in an action for trial by
an arbitrator.

(2) The arbitrator may be appointed either by the parties to the action or by
the Court.

(3) The arbitrator becomes for the purposes of the reference an officer of the
Court and may exercise such powers of the Court as the Court delegates to
the arbitrator,

358upra 3.4.2."Does arbitration improve the quality of the litigation process”.
36supra n34 r55.10.

&£ Ors(1991)

159 LSJS 381 at 389 Debelle J advocates the mtroducuon of such refonn
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(4) The Court will, unless good reason is shown to the contrary, adopt the award
of the arbitrator as its judgement on the action or issues referred.

(5) The costs of the arbitrator will be borne, in the first instance, equally by
the parties or in such other proportions as the Court may direct, but the
Court may subsequently order that a party by reimbursed wholly or in part by
another.

(6) The court or a judge shall, in relation to referrals to an arbitrator, have all
the powers that are conferred on a court by the Commercial Arbitration Act
1986, in relation to the appointment of arbitrators and the conduct of
proceedings under that Act.

(7)  An arbitrator may at any stage of the proceedings under a reference, and
shall, if so directed by the court or a judge, state in the form of a special
case for the opinion of the court any question of law arising in the course of
the reference.

Secondly, it is proposed that the parties to the dispute should be provided with a clear
method of application to the Court to submit their case or specified issues to be
determined by arbitration as exists in the District Court.38 The following Rule 76A

should be introduced into the Supreme Court Rules 1987:

R 76A.01

Any application by a party pursuant to section 65 of the Act to refer an action or any
issues arising in an action for trial by an arbitrator shall be made by interiocutory
application.

R76A.02
An application to refer issues arising in an action for trial by an arbitrator shall
clearly specify the issues sought to be referred.

R76A.03

If the parties join in seeking a reference to an arbitrator appointed by them, the
consent of the proposed arbitrator to act shall be put before the Court at the time
when the interlocutory application is made.

38pistrict Court Rules 1992 r76.
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[NB: Rules 76.04 and 76.05 of the District Court Rules are not added to the Supreme
Court Rules, since similar rules are already provided by r76, Supreme Court Rules.]

It has already been expressed by King CJ, that the use of arbitration will be increased
in the Supreme Court, by the Court applying more pressure on the parties to accept
arbitration, particularly in relation to building and engineering disputes.39 It is
considered that the above reforms will enhance the ability of either the parties or

the Court to invoke the process of arbitration.

4.5 REFORMS TO ARBITRATION IN THE DISTRICT COURT

45.1 Reform to improve the cost of justice

In similarity with the Supreme Court arbitration process it is proposed that the cost of
justice could be improved by considering arbitration at the first AF.D. as discussed at
“Clarifying the stage at which ADR is considered”. Such reform Would make it
expressly clear that arbitration would be considered by both the Court and the parties

at the earliest opportunity of the litigation process.

4.5.2 Reform to improve the quality of the litigation process

The only scope for improving the quality of the arbitration process lies in specifying
the powers of the arbitrator, including the bower for the arbitrator to subpoena the
attendance of witnesses. It is proposed that Rule 76.03 of the Supreme Court Rules
1987 be inserted as Rule 76.06 in the District Court Rules 1992 and that Rule 76.04 be

inserted as Rule 76.07 in the District Court Rules as follows:

R76.06 Powers of an arbitrator
An arbitrator shall have all the powers of the Commercial Arbitration Act 1986 (SA)
and by these Rules and subject to any order of the Court:_

JTo hold trial or inguiry and to have views
(a)may hold the trial at or adjourn it to any place which the arbitrator may deem
most convenient, and have any inspection or view, either by themself, or with their

39Supra nl7 at 5.
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assessors (if any) which the arbitrator may deem expedient for the better disposal of
the controversy before them;

Conduct proceedings as the arbitrator see fit and not to be bound by Lhe
rules of evidence

(b)may conduct the proceedings in such manner as is most conducive to their speedy
disposal and may inform in such manner thought fit without being bound by the
rules of evidence

Same jurisdiction as the Court except as to committal
(c)shall have the same jurisdiction as the Court, other than for the committal of any
person to prison or for the enforcement of any order by attachment or otherwise;

Have procedural powers aof the Court

(d)shall have the procedural powers of the court with respect to claims relating to or
connected with the reference, including the right to order a counterclaim or third
party proceeding to be struck out or tried separately;

May direct judgement lo be entered
(e)shall have the same power as the Court to direct that judgement be entered for any
or either party.

[The above Rule, transcribes Rule 76.03 of the Supreme Court Rules 1987 with the
main revisions being the replacement of the term "referee” with the term
"arbitrator” and the removal of non-inclusive languagel]

R76.07 Subpoena to enforce attendance before an arbitrator
Rule 76.04 of the Supreme Court Rules 1987 would be inserted with the only revision
being the substitution of "arbitrator” for "referee".

4.6 REFORMS TO ARBITRATION IN THE MAGISTRATES COURT

It is similarly advocated that the cost of justice could be improved by an early

consideration and employment of arbitration in respect of complex, technical, f actuL
disputes. The specific reform proposed is described at "Clarifyihg the stage at which

ADR is considered”. The scope for improving the quality of the litigation process lies

in providing a procedure by which the parties may apply to arbitrate within the
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Magistrates Court Rules. It is advocated that the District Court application procedure
provided in Rules 76.01-76.05 of the District Court Rules 1992 be replicated and
introduced into the Magistrates Court Rules 1992. Further, it is also proposed that the
powers of arbitrators (as drafted above) be specified and introduced into the

Magistrates Court Rules 1992,

The primary advantage of employing the arbitral process, "lies in its ability to
provide speedy determination of the real issues..the parties enjoy the benefits of
natural justice consistently with the requirements of arbitrators for dispensing with
technicalities, with discovery, and doing away with interrogatories. " 40 Such
advantages should be open to all claims. It must be recognised that complex technical
disputes that are particularly suited to being resolved by the process of arbitration

may possess a wide range in the quantum of such claims.4!

It will be noted with regard to the total arbitration reforms proposed that the
introduction of court-annexed arbitration schemes, as exist in New South Wales and
Victoria, has not been advocated. The reasons are two-fold. Firstly, the applicability
of such schemes to our State courts has already been considered and determined as
not feasible in that it was thought that difficulties would arise in terms of providing
the necessary arbitrators required to resource such schemes.42 Secondly, the
essential factor that motivated the introduction of such schemes interstate, namely
civil caseloads and delays of overwhelming proportions has been alternatively and

successfully addressed by the adoption of caseflow management principles.43

4°Noswortny. "Claims and Disputes - Alternative Procedures”, Paper presented at the National
Construction Seminar, October 1991 at 21.

“Es in a study of dispute resolution conducted by the Institue of Arbitrators Australia, 45.1% of
the matters arbitrated involved a quantum of claim less than $50,000. The Institute of Arbitrators
Australia, “Statistical Report Scheme”, 30/7/92 at 2.

42Attorney-General South Australia, “Alternative Dispute Resolution” Green Paper (1990) at 9.

431nfra Chapter 5.

92




C MEDIATION

4.7 REFORM OF PRETRIAL CONFERENCES IN THE SUPREME COURT
The effectiveness of the pretrial conference process is unequivocal. It is clearly an
excellent example of an ADR process that both improves the cost of justice and the
quality of the litigation process by its two-fold role of assisting the parties achieve a

negotiated settlement and/or preparing for trial. 44

While it is considered that the present form of the pretrial conferénce has reached
its limits in terms of improving the cost of justice and the quality of litigation, two
minor reforms are recommended. The first proposed reform is that the
confidentiality of the process be formally enshrined in the rules of the Supreme
Court as is currently provided in the District Court Rules 1992.45 It is submitted that
Rule 56.05 of the current Supreme Court Rules be renumbered to become R56.05(1)

and that Rule 56.05(2) of the District Court Rules 1992 be inserted as drafted:

R56.05 (2)

The discussions at a pretrial conference as to settlement, compromise or agreement of
all or any of the issues in dispute between the parties shall be conducted without
prejudice to the legal rights of the parties and, save as may be agreed between the
parties and certified by the Master of the Court presiding over the conference, .
evidence shall not be given at the trial of the action or otherwise communicated to
the trial Judge of anything said or done in an attempt at compromise at the pretrial
conference until after judgement or judgement on liability, as may be appropriate,
has been pronounced.

Secondly, it is advocated for the purposes of promoting uniformity with the District
Court Rules and the principles of caseflow management, that Rule 56.04 of the
Supreme Court Rules be revised to include the requirement that on every occasion of
adjournment of the pretrial conference, a report as to the reasons for the

adjournment and an order in respect of costs shall be placed upon the Court file by

4“Supra at 3.6.1 and 3.6.2 passim.
45supra n38 r 56.05 (2).
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the Supreme Court Master. It is proposed that the present Rule 56.04 of the Supreme
Court Rules 1987 be renumbered to become Rule 56.04(1) and that the following Rules
56.04 (2) and 56.04 (3) be inserted into the Supreme Court Rules (taken from Rule

56.10 District Court Rules 1992):

R56.04 (2)

On every occasion upon which a pretrial conference shall be adjourned, the Master
or Judge presiding over such conference shall place upon the Court file relating to
the action a report as to the reason for such adjournment and may make such order
as they shall think fit as to the costs of the adjournment.

R56.04(3)

Upon any order being made in respect of the costs of any proceeding in an action,
the Judge or Master may have regard to any report filed pursuant to the provision of
subrule (2) of this Rule.

4.8 REFORM OF PRETRIAL CONFERBNCBS - DISTRICT COURT

‘The effectiveness of this ADR process in both improving the cost and quality of
justice is self-evident.46 It is however the combination of this prdcess with the
system of caseflow management that achieves such a high resolution of civil cases
from their commencement within a period of approximately 5 to 8 months.47 Pretrial
conferences in the District Court are a clear illustration of the proposition that ADR
cannot be viewed as a singular solution the cost of justice. The introduction of
pretrial conferences into the District Court was designed to address the problem of
increasing court caseloads and ensuing court delays that were occurring in the
District Court. Such mandatory pretrial conferences were very successful but the
ongoing increased influx of cases prevented the pretrial conference program from

singularly remedying the problems of increasing court caseloads and delays.48

46sypra 3.7.1. and 3.7.2. (passim).

47This variation arises from the fact that a period of 3 months is prescribed within which to serve
the summons.Supra n38 r2.03(2).

48Brebner and others, "Second report of the Committee of Investigation into Delays in the Civil
Jurisdiction of the District Court”, March 1991 at 1.
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4.8.1 Reform to improve the cost of justice

The primary reform advocated to improve the cost of justice in respect of this process
is the inclusion of a restriction upon the number of times such conferences may be
adjourned. This proposal arises from the high proportion of adjournments of pretrial
conferences that occur in the District Court as identified in Table 4. For example, in
1991 the month of June was the only period in which the monthly percentage of
cases adjourned at a pretrial conference was less than 50%, ie 42%. Adjournments
incur wasted time and costs both to the court and to the non-defaulting party. A
restriction upon the number of adjournments should be introduced as is currently
provided in the Magistrates Court Rules where there is a requirement that a
conciliation conference may be adjourned on no more than 2 occasions and that the
period of adjournment must not exceed 3 months.49 The necessity for this reform is
considered to be greater in the District Court than in the Supreme Court, due to the
system of caseflow management in the District Court which sets prescribed time
limits by which steps in the litigation process shall be completed. It is proposed that
a limit on the number of adjournments and the period of adjournment will assist in
achieving the goals of the caseflow management system in the District Court.30 The

insertion of the following drafted rules into the District Court Rules is recommended:

R56.04

(3) A pretrial conference may be adjourned on no more than 2 occasions;

(4) The period for which a pretrial conference may be adjourned must not
exceed 3 months.

4.9 REFORM OF CONCILIATION CONFERENCES - MAGISTRATES COURT
The effectiveness of conciliation conferences in improving the cost of justice is
already evident, despite their recent introduction as of 6 July 1992 into the Court. The

only scope for reform is to make such conferences compulsory in all civil matters.

49Magistrates Court Rules 1992 r89(5)(c)(i) and (ii).
50supra n38 r2.02(2).
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D EXPERT/REFERREE APPRAISAL

4.10 REFORM OF EXPERT APPRAISAL IN THE SUPREME COURT

It is difficult to advocate reforms to this process that would improve the cost and
quality of the litigation process when its operation in practice is untested. It is
advocated that the cost of justice could be improved by the consideration to appoint a
court expert at the first A.F.D. where independent evidence would prevent the
incurring of duplicative costs in the preparation of expert evidence by the parties to

the dispute. Reform is described at "Clarifying the stage at which ADR is considered"”.

4.11 REFORM OF REFBEREE APPRAISAL IN THE SUPREME COURT

4.11.1 Reform to improve the cost of justice

Referee appraisal is employed very rarely in the Supreme Court, making the
consideration of reforms, a difficult task. It is advocated however, that there exists
potential to improve the cost of justice where the process of referee appraisal is
applied at an early stage of litigation, eg the first A.F.D. in respect of matters that are
particularly suited to resolution of technical issues by a person possessing expertise
in the subject matter of the dispute.’! The specific reform is described below at

"Clarifying the stage at which ADR is considered.”

4.11.2 Reform to improve the quality of the litigation process

It has been suggested that the rarity with which referee appraisal is currently
utilised is due to the present limitations upon the operation of the process.32 The
prooess is both flexible and restrictive, in that while a referee may‘either report or
conduct a trial in respect of a range of either selected issues or the whole dispute, the
appointment of referees by the Court is restricted, the eligibility requirements of
referees are restricted, consent of the parties to the referral is required in most

circumstances and referrals are largely limited to cases that concern either matters

51supra n37 at 389 per Debelle ]J.
52jpjdg.
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of account or matters of investigation that the Court cannot conveniently conduct. It
is therefore advocated that there exists scope for improving the quality of the process
by removing such limitations. It is therefore proposed that ss65-70 be repealed and

the following sections inserted:

s66 Report by referee

(1) The Court may, in any proceedings in the Court, subject to this rule, at any
stage of the proceedings, on application by a party or of its own motion, make
orders for reference to a referee appointed by the Court for inquiry and report
by the referee on the whole of the proceedings or any question or gquestions
arising in the proceedings.

[This permits the Court to invoke the process of referee appraisal in any proceedings,
removing the limitations with respect to parties' consent and the nature of the
disputel]

(2) The report of a referee may be adopted wholly or partially by the court or a
judge, and if so adopted may be enforced as a judgement or order to the same
effect.

[This section simply removes the former specifications with regard to “"official’ and
"special’ referees]

867 Trial by referee

(1) The Court may refer an action or any issues arising in an action for trial by
a referee.

(2) The referee may be appointed either by the consent of both parties to the
action or by the Court.

(3_) The referee becomes for the purposes of the reference an officer of the
Court and may exercise such powers of the Court as the Court delegates to
the referee.

(4) The Court will, unless good reason is shown to the contrary, adopt the award
of the referee as its judgement on the action or issues referred.
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(5) The costs of the referee will be borne, in the first instance, equally by
the parties or in such other proportions as the Court may direct, but the
Court may subsequently order that a party by reimbursed wholly or in part by
another.

(6) The court or a judge shall, in relation to referrals to a referee, have all
the powers that are conferred on a court by the Commercial Arbitration Act
1986, in relation to the appointment of arbitrators and the conduct of
proceedings under that Act.

(7)  An referee may at any stage of the proceedings under a reference, and
shall, if so directed by the court or a judge, state in the form of a special
case for the opinion of the court any question of law arising in the course of
the reference.

[The above reforms introduce similar flexibility into the referee appraisal process in
that either the parties or the court can invoke the process)

Further flexibility could be introduced into the process by expanding the eligibility
of referees in Rule 76 of the Supreme Court Rules. To widen the class of referees
would be a particularly useful reform, both in terms of enhancing the expertise of
the referee and maximising court resources.)3 It is therefore proposed that the
following reforms be implemented. Firstly, Rule 76.01 (1) be redrafted to state:

R76.01 Master to be a Referee
(1) A Master shall be a referee for the purposes of Section 66 or 67 of the Act.

It is further proposed that Rule 76.02(2) be revised in the following form:
R76.02 Appointment of a referee
(1)  For the purposes of Section 66 or 67 of the Act a referee may be appointed by

the Court as and when the necessity arises.

[This would permit the appointment of referees who are not legal practitioners to
report on technical and scientific issuesl]

531bid 389-390.
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and that R76.02 (2) which prescribes for "special" referees be repealed and R76.02 (3)
and (4) be renumbered to R76.02(2) and (3) respectively.

The only other alteration that is advocated to the Supreme Court Rules is to R76.03
namely, that it be updated and redrafted to state:

R76.03 Powers of a referee to be those in the Commercial Arbitration Act
and:

A referee shall on a reference have all the powers given to a referee by the
Commercial Arbitration Act 1986, and by these Rules and subject to any order of the
Court: (the remainder of the rule should be retained).

4.12 REFORM OF EXPERT APPRAISAL IN THE DISTRICT AND
MAGISTRATES COURTS

The recent introduction of the power to appoint court experts into both the District
and Magistrates Courts, does not permit the formation of expansive reforms.
Currently there is no procedure of expert appraisal provided in the Magistrates Court
Rules, despite the power for the Court to appoint such experts.54 It is therefore
proposed that a procedure of expert appraisal be implemented into the Magistrates

Court Rules in uniformity with the District Court Rules.55

Further, in similarity with the arguments raised above in respect of the Supreme
Court process it is advocated that the decision to appoint a court expert should be
considered at an early stage of litigation to prevent the incurring of duplicative costs
by the parties. In the District Court, such appointment could be considered at the
first AFD, in the Magistrates Court at a directions hearing. The specific reforms are

described at "Clarifying the stage at which ADR is considered."

4.13 MANDATORY ADR vs VOLUNTARY ADR
The third evaluative criteria has examined whether the ADR processes within the

courts are entered into voluntarily by the parties or at the direction of the Court.

54supra n32 s29(1).
55Supra n38 r82.
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Outside of the court system, it is the consensual nature of ADR proceésé‘s‘

i~

regarded as the most important factor in achieving a resolution of a dispute.’6 Is it
therefore contradictory that ADR processes within the courts can be invoked
regardless of the wishes of the parties and further does a lack of consensuality

render the ADR process ineffective?

v George Kr els 174 [ askin, expressions
of judicial policy were made by Rogers C] in respect of whether a Court's decision to
override a party's objections to enter into mediation, renders the ADR process futile
and whether the mediation process itself was compatible with a compulsory direction
to mediate.37 Rogers CJ considered that the court should have power to order the
parties to mediate even where there existed a greater or lesser reluctance by a party
to mediate.58 The rationale behind the Court's proposition was expressed by an
analogy to the enforcement of contractual dispute resolution clauses, whereby such
clauses are established to deal with parties in dispute who believe that settlement of
their problem is impossible.39 Initial resistance to court directed mediation it was
advocated, should not mean that the mediation process would be futile.60 The Court
stated: |
"In reality, most disputes that reach our courts are likely to be considered at some
time by one or both parties as being incapable of settlement, yet approximately
ninety per cent of these cases are settled prior to trial. Add to that the fact that third

party neutrals such as mediators are highly trained individuals who are expert at
reducing conflict between parties and the futility argument becomes less

appropriate.” 61

56Supra n9 at 105.

37Unreported, NSW Supreme Court Comm D (no. 50271, 24 February 1992).

581bid 5.

591bid.

60Ross-Smith, “Use of ADR Processes in Resolving Commercial and Corporate Disputes”, Paper
presented at the Joint SADRA/LEADR Conference, 19-20July 1991 at 23-24.

61Supra n57 at 9 and Shirley, "Breach of an ADR Clause - A Wrong Without A Remedy" (1991) 2
ADR]J 117 at 118,
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The power of the Courts to direct ADR regardless of the objections of a party can :no“/
longer be discounted. In the Queensland Supreme Court, for example, the Court
introduced in April 1992 a Practice Direction in respect of Commercial Causes stating
“Early trial dates will ordinarily not be allotted unless a genuine resort to mediation
has been made."62 Mandatory pretrial conferences/conciliation conferences in
South Australia's courts operate to the same effect, in that a listing for trial will only

be considered after settlement negotiations have failed.

It could however be viewed that compelling parties during litigation to enter into an
ADR process when the attitude of the parties is totally against employing ADR may
run the risk of incurring wasted and unwanted costs if the dispute remains
unresolved after the ADR process.63 In the above case, for example, the process of
mediation was unsuccessful and litigation continued. Based upon this risk, it should
be noted in the proposed conciliation conference reforms, the inclusion of Rule
5SA.06 (f) will permit the conciliators of such conferences to make any necessary
directions in respect of the management of the case to trial if settlement negotiations
fail. With regard to arbitration, the risk of incurring wasted costs where the parties
do not wish to arbitrate may be surmounted by narrowing the scope of the
arbitration, so that merely the complex factual disputes are determined by the
arbitrator with the remaining adjudication of the legal issues in dispute to be decided
by a Judge. This could similarly be applied to the processes of expert/referee
appraisal. The structured dual role of pretrial conferences ensures that if settlement
discussi_ons fail, costs incurred by the process are not 'wasted' in that the conference
then proceeds to discuss all the necessary matters to expedite the court hearing. It is
advocated that where the courts employ compulsory ADR without the parties’ consent

the ADR process must be structured to have a linear role in the litigation process.

62Note, Queensiand Resolution No. 2 April 92.
63vanstone, "ADR and the Cost of Justice” Paper presented at the First International Conference
in Australia on ADR, 29-30 August 1992 at 13.
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Does compulsory ADR however produce greater settlement success in comparison to
voluntary processes? Pretrial conferences in the Supreme Court and District Court
are mandatory in all civil cases unless they are exceptionally excluded.64 In the
Magistrates Court, conciliation conferences are compulsory in running down
claims.65 The effectiveness of such processes in promoting settlement is undisputed.
In terms of how the cost of justice can be improved, should further mandatory

mediation processes be introduced into the courts?

4.14 Should mediation be a condition precedent to litigation?

Out of all of the various ADR techniques that exist, it is mediation that is most often
mooted as a process that litigants should enter into both as a condition precedent and
subsequent to litigation.66 The maxim behind mediation as a condition precedent is
that: "No-one should be entitled to litigate a dispute until he or she has made a bona
fide attempt to resolve it by agreement and anyone who fails to accept a reasonable
offer should be penalised in costs.”67 It has been mooted that parties could be
compelled to mediate prior to the commencement of litigation by either a judge or
court officer, to avoid any impressions of weakness in the parties’ desire to discuss
settlement.68 Where reasonable offers of settlement were refused at such mediations,
penalties could be ordered upon judgement by the Court.69 Such mediation
conferences, it is argued, would ensure that the courts became a dispute resolution
forum of last resort, resulting in the improvement of court caseloads, the

maximisation of court resources and decreasing costs to potential litigants.”0

64supra at 3.6.2 and 3.7.2.

6SSupra at 3.8.2. :
66Davies & Limbury, "ADR - How Should It be Used?" Paper presented to 27th Australian Legal
Convention, Adelaide 1991 at 4.

671bid 10.
631pid 4.
691bid.
701bid.
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Whilst the introduction of mediation as a condition precedent to litigation may appear
a foreign and untenable proposition, an informal 'mediation’ programme commenced
by S.G.I.C. this year is producing promising results in the settlement of personal
injury claims before litigation is commenced.”! It must be noted that the

programme is voluntary and is not attached to the courts. The success of such a
programme does however lead to questioning whether mediation prior to litigation
should be made mandatory, whether it should be attached to the courts and whether it
should be extended to attempt the resolution of all civil cases before litigation is
commenced. The potential improvements to the cost of justice would appear great
especially when it is considered that 95% of disputes will settle before a court hearing

in any event.

This dissertation will not however advocate the introduction of mediation as a
condition precedent to litigation as a means of improving the cost of justice. To
compel parties to mediate prior to the commencement of litigation would be an
usurpation of the constitutional function of the courts "to entertain the grievances of
litigants and judge their rights.”72 The fact that 95% of cases resolve before a court
hearing does not follow that 95% of cases are appropriately ready to be resolved
before the commencement of litigation. It must also be recognised by those who
wish to encourage a mentality within the profession that litigation be viewed as a
dispute resolution method of last resort, that to some degree this maxim is currently
upheld by the profession. Most litigation does not commence without settlement
being attempted either formally or informally through verbal and/or written
communications between the parties.”3 Indeed, even without the presence of a
compulsory pre-litigation mediation conference the commencement of litigation is

indirectly discouraged by a number of factors. Caseflow management in the District

71infra chapter 5.
723upra n57 at 4 per Rogers CJ.
73Eg the traditional letter of demand.
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Court, for example has alréady had a significant effect upon the reduction in the civil
caseload of the Court, in that the prescribed caseflow management timetable has
encouraged greater preparation to be undertaken by the parties before commencing
litigation. Cost saﬁctions that can be imposed for commencing civil actions in the
'wrong' civil Court have also encouraged parties to carefully consider the merits of
their claim in a realistic and careful manner before commencing litigation.”4 Such
necessary preparation and evaluation encourages informal settlements to occur or a

reconsideration as to the commencement of litigation.

4.15 Should voluntary ADR processes be introduced?

Compulsory ADR processes do not possess a monopoly in respect of settlement success
rates. Whether the cost of justice could be improved by the introduction of voluntary
mediation programmes shall be discussed with reference to two such examples: the
mediation programme of the Federal Court of Australia and the Queensland Personal
Injury Programme that is conducted by the Australian Commercial Disputes Centre

(Q1d) Ltd.

4.15.1 'Assisted Dispute Resolution’ in the Federal Court

In September 1987 the Federal Court commenced a mediation pilot study in the
Principal Registry in Sydney, whereby after 4 directions hearings a judge could
refer a matter to a Court Registrar for mediation.”5 If unsuccessful, the Court
Registrar would then proceed to make the necessary directions for the case to be
prepared for trial.76é In September 1989, the program was extended to the South
Australian Registry of the Federal Court.”7 The programme was initiated because of

the Court's concern with the growing number of cases under Part V of the Trade

74Supra n24.
75Federal Court Act of Australia Act 1976 (Cth) s35A.
761bid.

77Howard, "Federal Court of Australia - Assisted Dispute Resolution“(1991) Vol 2 No. 4 ADR]
- 240,
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Practices Act 1974 (Cth), where the costs incurred were often disproportionate to the

amount of the claim. Such cases were considered appropriate for mediation,”8

On 7 May 1990, the introduction of Practice Note 8 on 'Assisted Dispute Resolution’
provided the parties with the opportunity to voluntarily request a mediation
conference and also ensured that priority in the case list would not be compromised
and that the process would be entirely confidential.79 The ‘Assisted Dispute
Resolution’ programme was integrated with principles of caseflow management in
that new matters would come before a judge for directions within a short period of
filing, whereby suitable matters for referral to ADR were identified and if the parties

consented to such referral, mediation commenced at an early stage. 80

On 1 January 1992 the commencement of the Courts (Mediation & Arbitration) Act
1991 (Cth) provided an express statutory basis for the above program. Further, the
Act introduced a provision for the Court, with the consent of the parties, to order the
referral of the whole or part of any proceedings to mediation or arbitration in
accordance with the amended rules of the Federal Court.8! The new programme
emphasised the following features: early intervention by a judge as to fhe
consideration of ADR, flexibility of ADR processes offered (ie mediation/arbitration),
a recognition that the ADR dispute resolver would not hear the trial if ADR failed and
that the ADR process would also involve (where mediation was employed) steps to
prepare the parties for trial, so that a case's listing remained unaffected by the ADR
process.82 Since the parties have largely invoked the process of mediation with only

one case referred to arbitration, the mediation programme shall now be discussed.83

788upra nl0 at 9.

79The practice note coincided with an amendment to the Federal Court Rules, namely Order 10
Rule 1(2)(g).

8()Supra nl0 at 3.

81Supra n75 s53A. Order 72 Federal Court Rules came into operation on 1 January 1992. To cease
operation on 1 January 1993.

821pid.
83Supra nl0 ats.
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The mediations are conducted informally and are held with either a Court Registrar
or Judge in the role of mediator. A mediation is convened after consultation with the
parties' solicitors as to the date and time of the mediation and whether it is desired
that the parties attend. At the initial meeting, the process and course of mediation
that will follow is explained.84 Parties are assured that the mediation process is
confidential and that the mediator will not subsequently adjudicate the case if it
proceeds to trial.83 The mediation then proceeds on whatever basis is considered most
appropriate in the circumstances. The mediator will generally negotiate with the
parties to identify areas of agreement and disagreement.86 Documents used in the
mediation process, are only those filed with the Court to the date of the mediation,
supplemented by a quantification of the applicant’s claim which is not included on
the Court file.87. Little comment is made by the mediator with regard to the merits of
the claim.838 If mediation is successful, the parties' settlement agreement may be
embodied in a consent order of the court. If the matter remains unresolved, the
matter may be adjourned to enable the parties to consider and discuss their positions,
or alternatively the matter is returned to the judge who made the initial referral to
ADR. An unresolved mediation does not render the process futile, since the Registrar
is empowered to give any directions necessary that will assist in the identification of
the iss}xues in dispute to ensure that priority in the case list is maintained.89

The objective of the ADR program is clear: "a settlement earlier rather than later
saves the resources of the parties and of the courts."”90 As at 21 August 1992, 33

matters had been referred to a Court Registrar for mediation in the South Australian

840rder 72 rule 7 Federal Court Rules.
855upra nl0 at 18.
868upra n75 s53B.
87Supran10 at 11.

881pid 7.Also where the parties have completed affidavits, the Federal Court mediation may follow
a mini-trial with the strengths and weaknesses of the respective cases being discussed.

89Eg Directions are often made for the exchange of potential witnesses' statements and for the
exchange of experts’ reports. Howard, Federal Court of Australia - Alternative Dispute
Resolution”(1989) Vol. 2 No. 4 Resolution of Commercial Disputes at 7.

9°Supra nlo0 at 15.
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Registry of the Federal Court, 64% of such matters had settled, 12% had proceeded to
trial and 24% matters were adjourned or awaiting a mediation .conference.?! In light
of the success of the programme it is considered that there are 2 key features that
could be introduced to improve the effectiveness of the ADR processes in South
Australia’s courts. Firstly, an early consideration of the employment of ADR, with a
choice of ADR processes offered to the parties. Secondly, the incorporation into the
ADR processes of a dual role whereby if the ADR process fails steps can then be
undertaken to prepare the parties for trial so that a case's listing remains unaffected
by invoking the ADR process. The first feature could be introduced by the proposal
described below at "Clarifying the stage at which ADR is considered.” The second

feature has been discussed above in respect of compulsory ADR.

4.15.2 Queensland Personal Injuries Programme (P.I.P.) 92

The Queensland Personal Injuries Programme is an illustration of a successful
voluntary mediation programme that can be distinguished from the above ADR
programme in that it does not operate under the direction of the Courts.?3 The
programme has been well received by insurers, the legal profession and plaintiffs.
Based upon the success of the Queensland programme, the A.CD.C.ANSW) has initated a
similar scheme in conjunction with the New South Wales Road Transport Authority.94
The programme is voluntary, no compulsion is placed upon either party to

participate in the programme. Cases are referred by either the solicitors acting for
the plaintiff or the defendant, with an increasing number of cases being referred by

both solicitors. Once the A.CD.C. has received the parties’' agreement to participation

911pid.

92The s ollowing information regarding the Queensland Personal Injury Programme was very
kindly provided by correspondence from Mr. David Paratz, Manager, Australian Commercial
Disputes Centre (Qid) Ltd.

93The programme commenced in late 1989 as a joint initiative of the ACDC (QId) in cooperation
with the relevant licensed insurers to introduce a means of resolving personal injury claims
arising out of motor vehicle accidents. I am advised that the programme has been extended to
conduct mediations for the Workers' Compensation Board in respect of work related injuries.

94Note, Queensland Resolution No. 2 April 92.
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in the programme, a standard mediation agreement is entered into which details the
confidential and "without prejudice” basis of the ensuing negotiations . A panel of 2-
3 mediators is then offered to the parties with an order of preference requested. On
the basis of the parties’ responses a mutually agreeable mediator is appointed. The
stage of referral to the program is usually after litigation has commenced and after
the filing of the Statement of Loss and Damage95 has been made or alternately, at the
time of answering interrogatories.?6 Prior to the mediation, materials are exchanged
on a voluntary basis in the form of a short summary of the claim with supporting

relevant documentation.

The process of mediation utilised is one in which the mediator assists the parties to
negotiate. The procedure is extremely flexible and responsive to the requirements of
each claim and conducted on a confidential and "without prejudice” basis. Any party
is free to withdraw from the program at any time or adjourn the process to obtain
further material or advice. It is however left to the discretion of each party as to how
many and what representatives they bring. If a plaintiff seeks to proceed without
legal advice or representation a caution is provided by the A.CD.C. It is considered
essential that the personal injury claimant attend. Normally the mediations are
conducted at the A.CD.C. with the parties in attendance being the plaintiff with their
solicitor and barrister, a representative from the defendant's insurance company
with their solicitor and the mediator. One mediation is conducted per matter, lasting

for approximately one hour.

The rate of settlement success from the mediation process has been "virtually every

case” with only two cases that did not settle at the mediation conference or shortly

95sA equivalent is Form 22 details (Magistrates Court) and r46.15 details (Supreme and District
Courts).

96Usually a period of 2-6 months from the date the A.CD.C. is first advised of the matter is when
mediation is convened, allowing a suitable time for parties to prepare and attend the mediation.
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thereafter.97 Indirectly the programme has triggered the settlement of many
hundreds of insurance cases annually.98 I was informed that on average, personal
injury cases with a settled value of about $2.2 million annually are proceeding to
mediation through the A.CD.C. Seemingly the results suggest that a similar
programme in South Australia would also provide improvements to the cost of justice
in respect of promoting the early resolution of personal injury claims. Additionally
such a programme would not be subject to the concern that arises in respect of
compulsory mediation ie that entry into the process would incur wasted and
unwanted costs, since firstly, such a programme would be provided at no cost to the
plaintiff and secondly, the programme would be entered into voluntarily or not at all.
It is pleasing to note at this point'that a similar programme has been introduced into
South Australia upon the initiative of S.G.1.C.29 Indeed the operation of this
programme in terms of improving the costs incurred by litigation are even more
advanced, in that most of the personal injury claims referred to informal settlement
conferences are referred prior to the commencement of litigation. The resuilts of the

S.G.I.C. programme are described in Chapter 5.

The scope of employing mediation processes and compulsory and voluntary ADR

processes both within and outside of the court system is extremely broad.

4.16 GENERAL REFORMS TO THE COURTS' ADR PROCESSES

4.16.1 Clarifying the stage at which ADR is considered

It is unclear from the present Supreme Court Rules 1987 at what stage of the litigation
process arbitration, expert and referee appraisal are considered and employed. In
the District Court and Magistrates Court a similar lack of clarity exists in respect of

arbitration and expert appraisal. It is advocated, in terms of the base assumption, that

97Supra n92.
981bid.
99nfra Chapter 5.

109



the cost of iustice would be improved if all of the above ADR processes were
considered at the first A.F.D in the District and Supreme Courts (in addition to
conciliation) and at a directions hearing convened by the Registrar, in the
Magistrates Court.!00 Indeed Rule 55.10 of the District and Supreme Court Rules,
suggests that the A.F.D. is the most apposite time at which the employment of ADR
should be considered. 101 This must be clarified The rules must specify that all of the
above ADR processes will be considered at the first A.FD or at a directions hearing

convened in the Magistrates Court at an early stage of the litigation process.l02

The decision behind the selection of this particular stage of the litigation process is
based upon 2 reasons. Firstly, each ADR process involves varying information
exchange requirements that will either depend upon the discretion of the dispute
resolver, as in arbitration, referee and expert appraisal or will be prescribed as in
the current conciliation conference. Such information exchange requirements will
generally be more simplified and expedient to the discovery process that is entailed
before a court hearing, the costs of which have been identified as contributing
significantly to the high costs of litigation.!103 It is therefore proposed that if ADR
processes are considered at the earliest opportunity ie the first AF.D or an early
directions hearing, cost savings may be achieved where the information exchange
requirements are less onerous than the normal process of discovery. Indeed where
settlement occurs through the early employment of ADR, the costs of discovery will

not needlessly have been incurred by the parties.

100sypra n49 r89 (1)(a).
1015ee below.

102yith the exception of pretrial conferences which should remain unchanged in terms of the
stage at which conferences are convened. An earlier PTC would disrupt the dual function of such
conferences as both a court forum before trial for the parties to reconsider settlement, and also a
conference to prepare for trial where settlement is not achieved.

103Cranston and others, Delays and Efficiencies in Civil Litgation (1985) at Chapter 9 (passim).
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The second reason behind the selected stage lies in the need to improve the quality of
the litigation process by encouraging the parties to consider at the earliest
opportunity the best overall means of resolving the dispute. The parties should
consider ALL of the dispute resolution options available in the court system and
determine what techniques either singularly or in combination are best suited to
resolving the dispute. The parties at this stage have the opportunity to shape the
dispute resolution process to the nature of the dispute. For example, in a building
dispute, referral of the whole matter or certain questions to an arbitrator or referee
with expertise in the subject matter of the dispute could be considered at the earliest

opportunity.

It is thereforé pfoposed that in the Supreme and District Courts that Rule 55.10 of the
Supreme Court Rules 1987 and rule 55.10 of the District Court Rules 1992 be
renumbered to become Rule 55.10(1):

R55.10(1)

In dealing with an application for directions the Court shall give all such directions
as shall seem appropriate with a view to promoting the expeditious and economical

prosecution of the action and as may best define and resolve the issues between the
parties.

and that the following rule be inserted be inserted in the Supreme Court Rules:

R55.10(2) [SUPREME COURT]

At the first return of the application for directions consideration shall be given to:
Conciliation

(a) The possibility of the claim being settled by the process of conciliation
provided in Rule 55A;104
Arbitration

(b) The desirability of the parties resolving selected questions or the whole
matter by the process of arbitration under Section 65 of the Supreme Court Act
1935 (SA);105

104gee above.
1051pid.
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Appointment of a Court Expert :

(c) The desirability of appointing a court expert under Rule 82 where
independent evidence appears to be required.
Referral for trial or report

(d)) The desirability of referring an action or specified questions to a referee for
“either trial or inquiry and report under Section 66 or 67 of the Supreme Court
Act 1935 (SA).

and that the following rule be inserted in the District Court Rules 1992.

R55.10(2)IDISTRICT  COURT]

At the first return of the application for directions consideration shall be given to:
Conciliation

(a) The possibility of the claim being settled by the process of conciliation
provided in Rule 55A; 106
Arbitration

(b) The desirability of the parties resolving selected questions or the whole
matter by the process of arbitration under Section 33 of the District Court Act
1991 (SA);
Appointment of a Court Expert ,

(c) The desirability of appointing a court expert under Section 34 of the Act..

In the Magistrates Court it is proposed that under Rule 89(1)(a) the Court Registrar
could compel the parties to attend a directions hearing at an early stage of the
litigation process . It is advocated that Rule 89(2) be renumbered to become Rule
89(2)(a) and the- following provisions be inserted:

R89(2)(a)

At a conciliation or listing conference or directions hearing the Court may make any
order or do any act or thing that it is empowered to make or do under these rules.

R89(2)(b)

At a directions hearing the Court and parties must consider:-
Conciliation

(a) The possibility of the claim being settled by the process of conciliation
under Section 27(1)(b) of the Magistrates Court Act 1991;

1061piq.
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Arbitration

(b) The desirability of the parties resolving selected questions or the whole
matter by the process of arbitration under Section 28 of the Act;
Appointment aof a Court Lxpert

(c) The desirability of appointing a court expert under Section 29 of the Act..

It is submitted that the proposed reforms are in unity with the Courts' new
philosophy as of 6 July 1992 that:

"It may be anticipated that, in the higher courts in particular, the court will seek to
intervene at a much earlier point than heretofore, in the ongoing conduct of

litigation, to ensure that the status of cases is reviewed, the case is assigned to an
appropriate track and alternative dispute resolution processes are considered at the

earliest possible time."107

While it is advocated that the above ADR processes should be considered at an early
stage of litigation, it is not proposed that the Courts should refrain from considering
ADR at any other appropriate stage where there exists a reasonable possibility of
settlement by employing a particular ADR process.
4.16.2 Educating the legal profession in the utility of ADR processes
in the courts.
The common link in the lack of utilisation of many of the current ADR processes lies
in a lack of awareness in the legal profession as to what options of dispute resolution
exist in the courts, how such ADR processes work and the advantages and
disadvantages of using such processes. It must be emphasised at this point that the
legal profession cannot be blamed for its unfamiliarity with the dispute resolution
options available, since firstly, the subject of civil procedure receives only a cursory
treatment in the Graduate Diploma of Legal Practice 108 and secondly, many of the
current ADR processes provide little detail as to what the process involves and in

what circumstances the ADR process can be invoked. For the current ADR processes

107¢court Services Department, "Legislative Changes to the Courts System (as of July 1992) An
Infor mation Statement for the Legal Profession” at 16.

108¢ivil procedure is incorporated into the subject Civil Claims. However the emphasis of the
course lies with the civil procedure of the Magistrates Court only. The compulsory subject
Procedure was removed from the Bachelor of Laws degree at the University of Adelaide from 1988.
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to become more effective in their operation there exists the need not merely for the
insertion of a generous dose of clarity, but also an essential need to educate and
inform the legal profession as to what dispute resolution options are available in the

courts. The need for such education to occur cannot be underestimated. As stated by

King CJ: ‘

“"the initiatives developed and the opportunities offered by the courts depend very
largely for their effectiveness upon the co-operation of the legal profession..For this
reason the first goal of any movement to promote the resolution of disputes by means
other than fully fought out litigation, should be the development of a legal culture
which recognizes non-ligitious dispute resolution as the norm. That can only be

accomplished by a process of education of members of the legal profession."109

A process of education in ADR has already commenced. The aim of Lawyers Engaged
in Alternative Dispute Resolution (L.E.ADR.), formed in 1989, is to inform and
promote the use of ADR by the legal profession, encouraging the use of ADR both
within and outside of the Courts. The joint conference convened by SADRA and

LEADR in 1991 would have directly assisted in promoting these goals.

It is advocated however that a reintroduction of the course of Procedure as a
compulsory component of the Bachelor of Laws degree would be an additional means
of promoting the use of ADR within the courts, in addition to a series of CLE seminars
that could be conducted by the courts. A legal education in the methods of dispute
resolution should be accorded the same importance with which the training in the
identification of legal rights and obligations receives.

The main task of the above reforms are to intensify and expand the scope, the
awareness and use of the ADR processes within the courts, to improve the cost and
quality of the litigation process. It is a task that must be undertaken jointly by the

courts and the profession.l110

109Supra nl7 at 2-3.
1101pig 15-16.
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CHAPTER FIVE

ALTERNATIVES TO ADR

5.0 Introduction

This chapter shall consider what alternatives to ADR exist that either currently or
potentially improve the cost of justice in South Australia. It is not intended that this
chapter will be a conclusive study of all of the alternatives to ADR. Rather, in my
selection I have sought to identify the major reforms that have been implemented
from each of the various sectors of our legal system. In comparison to the ADR
reforms proposed in chapter 4, not all of the reforms that will be described, seek to

improve the litigation process.

It may be considered that a chapter on ‘alternatives' to ADR that succeeds a lengthy
list of ADR reform proposals is somewhat contradictoryl It must therefore be
emphasised that ADR cannot be viewed as a singular solution to the problems
inherent in our adversarial system of justice. Even if the proposed reforms to the
current ADR processes were to be introduced, the balance in the cost of justice
equation may be easily disrupted.l Indeed, the following reforms emphasise the fact
that improving the cost of justice requires a multi-pronged approach, with the

cooperation of the legislature, the judiciary, the legal profession and the community.

A REFORMS BY THE COURTS

5.1 Managerial Techniques and Principles

From the evidence submitted at the Cost of Justice Inquiry, the Senate Committee
summised that reducing the cost of litigation could primarily be achieved by changes
in attitude on the part of judges and the legal profession and through the increased

use of managerial techniques within the courts.2 The latter recommendation has

ISupra at 4.8. _
2 pustralia, Senate Standing Committee on Legal and Constitutional Affairs, Discussion Paper No.

6 The Courts and The Conduct of Litigation (1992) at 4.
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been a major focus of court reform in South Australia particularly by the

introduction of caseflow management principles and various court rules.

5.1.1 Caseflow Managemeﬁt

(a) The principles and objectives of caseflow management
Principles of caseflow management are based upon an "explicit assertion of judicial
responsibility for the expeditious progress of all matters before the court, through
all stages of the process from first filing to final disposition."3 Traditional notions of

judges as passive referees do not exist in a caseflow management system.

The objectives of caseflow management are identical in all of the courts ie to promote
the just determination of litigation, maximise the efficient use of court resources,
eliminate court delays and facilitate the timely disposal of cases at a cost affordable
by the parties.4 The only differences arise in the various Court Rules that implement
the time limits by which prescribed steps in the litigation process must be completed

in accordance with the principles of caseflow management.

In the Supreme Court, caseflow management principles became formally enshrined
in the Court's rules from 6 July 1992.5 Effectively, the new rules mean that the
parties are expected to be fully ready for trial by the pretrial conference and at any
applications hearing the parties will be ready to proceed with all the matters
required to be heard.6. The rules of caseflow management also permit the Court to
review the progress of proceedings, whereby the Court may make any necessary
orders or directions that will lead to a case's efficient disposal 7 Within the

principles of casefiow management the Court may also place cases upon a differential

3Church & Sallmann, Goverping Australia's Courts (1991) at 4.

4Supreme Court Rules 1987 (as amended) rr2.02, 2.03 and District Court Rules 1992 rr2.0.2,
2.03(1).

S1bid r2.

61bid rr2.04, 2.05.

71bid r2.07.
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case management basis and publish time performance standards that may

subsequently change from time to time.8

The operation of caseflow management in the Magistrates Court has set performance
standards in the Civil Division to fix the first trial date within six months of the date
of the close of pleadings and to deliver a final judgement within one year of the date

of the close of pleadings.?

Caseflow management in the District Court is virtually identical to that of the
Supreme Court, with the only exception being in the District Court's prescribed
timetable in relation to caseload dispositions ie a timetable is formulated for the
conduct of "average" or "run-of-the-mill'cases, whereby 90% of cases commenced
will be disposed of within 9 months of service of the summons upon the defendant,
97.5% cases will be disposed of within 15 months of service and all cases concluded
within 18 months of service.l10 To achieve the above goals, time limits are prescribed
by which identified steps in the litigation process must be completed by the
parties.l! The caseflow management system is based upon "management by
exceptions” ie only those cases not complying with time standards are summoned
before a Master for a directions hearing to require the practitioner responsible to
explain the non-performance. If the practitioner fails to comply with the directions
given at the hearing the action is struck out.!2 Caseflow management is the central

civil delay-reduction reform in the District Court.

81bid r2.06.

9 As advised in an untitled policy document of the new rules provided to me by Mr. R.
Szeczuwianiec, Deputy Registrar, Magistrates Court at 2.

10sypra n4 r2.02 (2) outlines the current timetable.
11bid r2.03.

12committee of Investigation into Delays in the Civil Jurisdiction of the District Court,
"Implementation of a caseflow management system in the civil jurisdiction of the District Court,
August 1989 at 1.
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The District Court was the first court to research and implement the principles of
caseflow management as a means of addressing the vast increase in court caseloads
that occurred in the civil jurisdiction of the Court during 1987-1988 and the resultant
court delays.!3 Indeed it was the success of the District Court's caseflow management
system implemented and enforced from 1 January 1990 that became the catalyst for

such principles being adopted in the remaining civil courts.

(b) The effect of caseflow management

Caseflow management, particulary within the District Court requires that the parties
be well prepared before issuing proceedings. It is apparent for instance in the
District Court, from the reduced number of cases commenced, after the introduction
of caseflow management, that there exists a disinclination to commence proceedings
unless and until it is seen that the action will run smoothly to trial in accordance

with the Court's prescribed timetable.14

The effect of caseflow manaéement in the District Court, in terms of improving the
cost of justice is evidenced by the reduced number of cases listed for trial since its
introduction. The trial list of the Court is now drastically reduced from a peak of
6,647 cases in September 1988 to 2151 cases as at the end of April 1992. Unequivocally,
caseflow management is a significant reform, that has not merely reduced court
caseloads and thus maximised court resources, but has encouraged the development
of a change in attitude within the legal profession towards conducting cases in a
more expedient and efficient manner. This attitude has largely been shaped by the
continued emphasis by the courts that the profession must comply with the

principles of caseflow management as demonstrated below.

13Brebner, "Moves to Reduce Litigation Cost and Delay in the Civil Jurisdiction of the District
Court" (1992) Vol. 4 No. 5 Law Society Bulletin 12.

14Brebner and others, “Second Report of the Committee of Investigation into Delays in the Civil
Jurisdiction of the District Court” at 11.
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(c) Judicial support for caseflow management

Two decisions of the Supreme Court have indicated the importance with which the
parties' compliance with caseflow management principles is regarded.l5 In United
Motors Retail Ltd v AGC Ltd the Full Court dismissed an appeal against a decision of the
District Court whereby 2 applications by the plaintiff, to amend the pleadings at trial
and adjourn the trial had been refused.16 The basic argument led by the appellant
was that if the applications had been allowed it would not have caused prejudice to
the defendant and led to the result that the plaintiff was now required to commence
the action afresh. The appellant's argument was rejected. King CJ indicated that
such earlier cases relied upon by the appellant were determined before the adoption
of caseflow management principles by the District Court. The Full Court highlighted
the importance of compliance with the Court's rules and emphasised that in the
exercise of a discretion to grant a late application to amend pleadings or adjourn a
trial, principles of caseflow management "will be an important and often dominant

consideration in considering the application".17

rebil v_The Nominal Defendant 18 the Full Court examined the District Court's
requirement that all expert reports be obtained and disclosed to the other parties
prior the pretrial conference.l9 The plaintiff had not complied with these prescribed
time limits. The Full Court again upheld the time limits set by the District Court's
_caseflow management rules, emphasising the important objectives of the rules in
maintaining an efficient caseflow management system as well as discouraging a

return to trial by ambush.

15walsh, "Courts Case Flow Management: Pitfalls for Practitioners” (1992) Vol 14 No. 3 Law
Society Bulletin 22.

lﬁgg'teg Motors Retail Ltd v_AGC Ltd, unreported, SA Supreme Court (no 2237, 24 December
1991).

l7$upra nl6.

18'l‘rgbilcock v _The Nominal Defendant, unreported, SA Supreme Court (no 2584, 24 December
1991).

19r126A Local Court Rules 1970-1990.
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5.1.2 Expeditious Management of Commercial and Other Cases
Commercial Lists can be found in most of the civil jurisdictions of the intermediate
and Supreme Courts throughout Australia. Such lists are considered to improve the
cost of justice, in that the commercial cases so listed, have the advantage of
proceeding more expeditiously and being accorded earlier priority in the civil trial

list.

As of 6 July 1992, Rule 50 of the Supreme Court and District Court Rules has expanded
the scope of the former Commercial Causes List to now provide for the "Expeditious
Management of Commercial and other cases" in both courts. The matters to be
considered by the Court before listing a case for expeditious management are the
likely length of trial, the complexity of the factual and legal issues, the volume of
discoverable material, and any other reason why the disposal of the proceedings
should be expedited.20 Entry into the list can occur by the application of either party
or at the Court's direction.2! Such reform has addressed the inequity of the former
"Commercial Causes” list that offered an expeditious dispute resolution process to only

commercially defined cases.

The expeditious management of such cases are ensured by the Court's obligation to
"give all such directions as may seem desirable in the interests of justice and in order
to secure a speedy and economical determination of the proceedings'2Z This is an
extremely broad power that considerably expands the scope of the Court's directions
prescribed in Rule 55. The Court may for instance, direct that issues be defined by
other means than the delivery of formal pleadings, or direct that the evidence to be
adduced from witnesses be submitted in the form of a signed written statement that

may be received at trial as evidence in chief.

20¢r50.02(a)-(d) Supreme Court Rules 1987 (as amended) and rr50.02(a)-(d) District Court Rules
1992,

211bid r50.01(4).
221pid r50.03.
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It is considered that the introduction of such lists described above, permits the
District and Supreme Courts to 'sift' cases into different case management streams.
Indeed the introduction of the civil case information sheet that must now be provided
at the commencement of civil matters in the District and Supreme Courts by both
parties, will assist the Courts in assigning cases to one of the following categories:
‘normal’, 'expedited’ or 'long/complex’ , that will allow the Courts to adapt caseflow

management principles to the classification of the case.

It is advocated that the ability to adapt the dispute resolution process to the nature of
the dispute is the most important ingredient in improving the cost of justice and the
quality of the overall dispute resolution process, as through this process of
‘matching’, the most expedient, efficient and appropriate method(s) of resolving a

dispute may be adopted.

Other managerial techniques that have been introduced into the courts comprise the
rules in respect of the conduct of applications for directions. In dealing with an
AF.D. the Court is required to give all directiqns appropriate "with a view to
promoting the expeditious and economical prosecution of the action and as may best

define and resolve the issues between the parties.” 23

The hearings in the Supreme Court Masters' Chambers has decreased from 15.099
(1986/87) to 10,791 in 1990/91.24 This significant decrease in the number of
attendances under Rule 55, has occurred largely as a result of the expected
compliance by the Supreme Court Masters with the time limits or directions set by the

Court,reducing the overall costs of litigation and delays.

23Supra n20 r55.10.
24354, Parl, Annual Report of the Court Services Department for the Year Ended 30 June 1991,
Third Session, Forty-Seventh Parliament, (1992) at 18.
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While the above court reforms described are certainly not exhaustive, they are
indicative of the deserving statement made by Senior Judge Brebner that "South

Australia is a leader in this country in the reduction of litigation cost and delay".25

B LEGISLATIVE REFORMS

5.2 Improving the litigation process

The Evidence Act, 1929-1974 (S.A.) has been continually amended over the years to
aid the tendering of documentary evidence, business records and computer
transcripts during legal proceedings. Each of these enactments has greatly assisted
the conduct of hearings by aiding the admissibility of such evidence. Recently, the
Evidence Act has been further amended to permit the courts to order that the strict
rules of evidence may be dispensed with in circumstances that lie within a very

broad discretion of the Court.26

The recent introduction of Section 59(j) of the Evidence Act, permits the court at any
stage of civil or criminal proceedings to dispense with the rules of evidence in
proving any matter that is not genuinely in dispute, or where compliance with the
rules may involve unreasonable expense or delay.27 The court may for example,
dispense with the proof of a document or its execution, the handwriting or identity of
a party; or the conferral of an authority to do a particular act.28 Further, a court is
not bound by the rules of evidence in informing itself on any matter relevant to the

exercise of its discretion under this section.29

It has been stated in an information statement provided to the legal profession in

July 1992 that in all of the civil jurisdictions of the courts "it is likely that there will,

25Supra nl3at 13,

26section 59(j) Evidence Act, 1929-1974 (S.A.) Inserted by Act No. 26 of 1992.
27 1bid ss59(j)(1)(a) and (b) respectively.

281pid ss59(j)(2)(a-d).

291bid s59()(3).
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in the future, be costs sanctions related to any insistence on formal proof of matters,
where that insistence is found to be unreasonable. " 30 In the Magistrates Court

Rules this policy has been formally enshrined in Rule 96.

It is submitted that Section 59(j) where it is employed by the Courts, will prevent
unreasonable costs and delays being incurred by both the parties and indeed the
courts, assisting in improving the cost of justice. In particular, this provision will
improve the costs of litigation at court hearings in the ability to dispense with the
rules of evidence in circumstances where such rules would involve "unnecessary

expense or delay."31

c REFORMS BY THE LEGAL PROFESSION

5.3 Litigation Assistance Fund 32

The Litigation Assistance Fund was launched jointly by the Law Society of South
Australia and the State Attorney- General on 31 July 1992.33 It is one of three such
schemes in the world.34 The Fund provides litigation assistance upon the basis that if
the applicant’'s claim is successful it is agreed that the Fund will receive 15% of the
award.35 The purpose of the Fund is "to provide middle-income earners and small
businesses with the opportunity of bringing legal claims before the courts.” 36

Unlike the eligibility requirements of legal aid, corporations and incorporated

30court Services Department, "Legislative Changes to the Courts System (as of July 1992) An
information statement for the legal profession“at 16,

315upra n26.

327pe following discussion is referenced from correspondence with Mr. Darian Partington,
Manager, Litigation Assistance Fund, and 2 brochures published by the Litigation Assistance
Fund entitled "What do lawyers need to know about the litigation assistance fund?” & "Need
financial assistance to pay legal fees?".

33The fund is a self-funding charitable trust set up by a $1 million establishment grant provided
by the Legal Practitioners Guarantee Fund.

34Two other schemes operate in WA and Hong Kong.The first such fund was instituted in Hong
Kong, the second fund commenced in W.A. two years ago.

35As advised in discussions with Ms. Susan Churchman, Legal Services Commission of SA.the 15%
award is unrelated to the amount of time taken over the claim, in comparison to the practice of
taking instructions “on spec” where the solicitor receives a loading.

36The Law Society of South Australia, Media Release, 31 july 1992,

123



associations may apply to the Fund for assistance. The types of cases eligible for
assistance by the Fund are personal injury claims, commercial and property disputes,
inheritance claims, and negligence cases. Assistance is not provided in criminal or
family law matters nor will an applicant that is a defendant without a counterclaim
be funded except in unusual circumstances where the defenoe litigation would be in
the public interest. While the Fund primarily assists in civil matters commenced in
each of the State courts and the Federal Court, minor Magistrates Court matters are

not eligible for assistance.

In similarity to legal aid, applicants to the Fund must satisfy a means and merits test
and they may be required to make a contribution towards the cost of the litigation.37
The applicant may also choose their own lawyer to conduct their matter. Assistance
is granted by the Fund for a defined stage of litigation. At the conclusion of each
stage, further assistance from the Fund may be sought. .The basis behind this form of
funding is that the Assessment Panel must continue to be satisfied that the merits of

the claim still persists

It must be noted that lawyers do not share in the contingency amount involved with
the Fund. If the applicant's action is successful, 15% of the award is forwarded by the
applicant's solicitor to the Fund and the solicitor's fees are paid by the Fund which
are based upon the average work required for the particular stage of the claim that is
funded. If the ensuing litigation is unsuccessful, the Fund pays only the applicant's
solicitor's fees. The applicant remains liable to pay the legal costs of the successful

party, as assessed by the Court.

Assistance may be cancelled by the Fund if the client doesn't follow the reasonable

advice of their solicitor, details of an applicant's claim or financial position are

37The application fee is $100. If an application requires urgent assessment, the fee is $250.
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misrepresented to the Fund, circumstances have arisen that diminish the prospect of
success of the claim, or the client or their lawyer fails to comply with any request or

direction of the Fund.

The institution of the Litigation Assistance Fund is clearly designed to address the
shortfall in legal aid assistance that is provided in civil matters.38 It is anticipated
that through the funding of successful actions and the resulting receipt of 15% of
the consequent awards, the Fund will be enabled to increase the number of litigants

assisted.

Unfortunately, records were unable to be provided by the Litigation Assistance Fund
in respect of its operations to date. I was informed however, that such details would
be provided in the ensuing annual report of the Fund in 1993. Nevertheless it is
submitted that the Fund will improve the cost of justice, in terms of sharing more
equitably, public legal services with the middle sector of the community that

currently falls outside the scope of legal aid.

D COMMUNITY REFORMS

As stated by King CJ: "the first goal of any movement to promote the resolution of
disputes by means other than fully fought out litigation, should be the development
of a legal culture which recognizes non-litigious dispute resolution as the norm."39
The following work of the community mediation centres illustrates that there is a
working towards that goal, by promoting the resolution of neighbourhood disputes

by non-litigious forms of dispute resolution.

388upra at 1.1 "ADR as a solution to improve the cost of justice”.

39King. “The Current and Potential Use of Alternative Dispute Resolution Processes in the
Courts” Paper presented at the Joint SADRA/LEADR Conference, 19-20 July 1991 at 2.
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5.4 Community Mediation/Dispute Resolution Centres in Sth Australia
There are 3 community mediation/dispute resolution centres currently in operation
in the Adelaide metropolitan area that additionally provide outreach services to
surrounding districts in South Australia.#0 The services were each established by
community legal centres to provide an inexpensive, expeditious and fair means of
resolution of primarily neighbourhood disputes.4! The 4 techniques of dispute
resolution employed by the services comprise counselling, conciliation, mediation
and case conferences. 42 Each of the services are assisted by the work of volunteer

mediators.

During the 1989/90 financial year, an evaluation study of the 3 services was
conducted which presented a number of interesting results. As anticipated, the study
reflected that a very high proportion of disputes referred to the 3 services involved
neighbour disputes (ie 95%).43 However, in terms of the number of contacts made
with the services for the 1989/90 year (total 3278) in comparison to the recorded 29,
297 legal advice interviews and the 43,055 telephone advice calls provided by the
Legal Services Commission of S.A. for the same period, the study indicated
that:"mediation services are not yet seen by the public as a main source of help with

problems."44

‘wCommunity Mediation Service, based at Norwood commenced in 1984; Neighbourhood Dispute
Service, Brompton commenced in 1986; and Noarlunga Community Legal Service commenced 1987
(formerly called the Southern Community Mediation Service).The Para District Counselling
service now also provides mediation services in respect of family law matters. The service has
been in operation for approximately 28 years.

41gvaluation Committee,”An BEvaluation of Community Mediation Services in South Australia”,
May 1991 at 8

42The form of conciliation employed involves the conciliator as a third party conduit who
negotiates between the parties. In this form of conciliation the disputing parties may never meet
each other. Ibid at 3-4. Each service also has a different ADR focus eg Community Mediation
Centre prefers mediation, Noarlunga service emphasises counselling and the Neighbourhood
Dispute Service has a wide range of methods. Ibid at 23.

431bid 46.

441pig.
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Clients of the mediation services were also surveyed as part of the evaluation study.43
The survey indicated that the mediation centres were used by a very small proportion
of the community with the clients in general characterised as mature adults, with an
Australian or English speaking background, existing in paid employment and living
in a detached dwelling that was owned by the client seeking assistance from the
mediation service.46 The user response to the community mediation services was
quite positive with the majority of clients expressing satisfaction with the quality of

services provided and the outcome achieved through the assistance of the service.47

The Evaluation Committee concluded ;hat the ADR techniques employed by the 3
services were particularly suited to the resolution of neighbourhood disputes which
involved on ongoing relationship between the parties.4® It was expressed, during
discussions with the Coordinators of these services, that many of the cases would
have proceeded to commence litigation without the intervention of the advice and
dispute resolution processes provided by the Centres. It is therefore considered that
the work qf such dispute resolution centres is important in improving the cost of
justice, by assisting in the resolution of disputes that would otherwise be litigated,
where the ongoing neighbour relationship may not necessarily be improved by such

an adversarial dispute resolution process.

E REFORMS BY LEGAL CLIENTS

5.5 Initiatives from SGIC

As outlined by the Attorney-General:

"courts have no control over the volume of cases entering the system. If substantial
reductions are to be made in the number of civil cases entering the court system

451bid 55.
461pid 53.
471pid 74.
481pid 109-110.
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processes must be developed and employed to encourage settlement of disputes prior
to the commencement of legal proceedings.” 49

During 1992 SGIC introduced an informal conference programme, designed to
encourage the early settlement of personal injury claims prior to the commencement
of litigation. The introduction of the programme replicated a former conference
scheme that had operated in 1991, the main purpose of which had been to provide an
early conference forum in which plaintiffs could present their detailed claim and
receive SGIC's final' offer of settlement..Out of the 270 conferences held between the
period 8/4/91 - 30/6/91, 57.4% cases settled, 18.1% conferences were adjourned, 9.3%

of cases offers remained to be considered and 15.2% matters remained deadlocked. 50

The above conference scheme was discontinued in 1991, but towards the end of
August 1992, another informal conference system was initiated with the major
difference being that claims referred to settlement conferences were not limited to

matters where legal proceedings had commenced - all SGIC claims were to be

considered,

A referral to an informal conference is currently made upon the recommendation of
the SGIC clerk in charge of the file which occurs generally at the time that the
plaintiff's formulated letter of claim is received by SGIC and before legal proceedings
are issued by the plaintiff. The conference is convened, by SGIC with the persons
present at such conferences comprising the plaintiff, their solicitor and a
representative from SGIC. Attendance by the plaintiff is not compulsory. If

litigation has commenced, the defendant's solicitor is also present.

The general procedure at such conferences involves initially the plaintiff's solicitor

providing the plaintiff's offer of settlement. SGIC then responds with their offer of

49Attorney—General (S.A.) "Alternative Dispute Resolution” Green Paper (1990) at 24.

50paniet & Brooks, "More Settlements From New Conference Approach” (1991) Vol. 13 No. 8 Law
Society Bulletin 11 at 13.
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settlement together with an explanation of the reasons for the offer and that the
offer expressed by SGIC is their best offer. 1 was informed that the conference
procedure mirrors in effect a pretrial conference without the formality of reporting
to a Master. The average length of time for the conduct of such conferences is
approximately 30 minutes with the costs to the plaintiff for preparation and
attendance at the conference being generally included in SGIC's settlement offer to

the plaintiff which incorporates the plaintiff's legal costs.

The average number of cases that are currently being referred to an informal
conference on a monthly basis is approximately 100 cases per month. Settlement
rates achieved for the month of September, 1992 were 97% and in October, 95%. Cases
referred have ranged in vintage from accidents that occurred in 1979 to February
1992. It was expressed that the few cases that did not achieve settlement were because
the parties were either not ready to discuss settlement or required fufther

documentation, with very few cases deadlocked.51

The high settlement rates demonstrate the importance of a detailed information
exchange preceding the settlement process and a willingness to negotiate by both
parties. It is considered that these conferences will contribute greatly to reducing
court lists and savings in litigation costs where settlement is achieved before
litigation is commenced. Even where settlement does not occur, the preparation
involved in the process will assist in the necessary interlocutory steps that follow
personal injury litigation. 32 The scope for this informal conference process to

significantly improve the cost of justice is evident from the fact that a large

51The above information was kindly provided by Mr. Galloni, Manager of the Conference
Programme, from S.G.I.C.

52gg discovery and the preparation necessary for Rule 46.15 particulars.
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proportion of civil disputes involve such personal injury claims, eg 75% of civil

matters in the District Court are personal injury claims.33

5.6 CONCLUSION

The thrust of the proposed reforms described in Chapter 4 considered ways in which
the ADR processes could be reformed to improve both the cost of justice and the
quality of the litigation process. A common thread in most of the reforms advocated
was the insertion of clarity and uniformity amongst the ADR techniques as to what
each dispute resolution process involved. Clarity was considered primarily important
to improve the effectiveness of the ADR processes within the courts, since apart from
pretrial conferences and conciliation conferences in the Magistrates Court, the
remainder of the ADR processes were discovered to not be utilised to their maximum
potential. It is advocated that the reforms proposed in chapter 4 will not improve the
cost of justice and the quality of the litigation process until the ADR processes are
utilised to their maximum potential within each of the courts. Further, ADR cannot
be viewed as a singular solution to the cost of justice. ADR reform within the courts
cannot assist those who are financially prevented from utilising the courts and who
come within the budgetary gaps of legal aid assistance. Reforms such as the
Litigation Assistance Fund and the formation of community dispute resolution
centres both address such problems of access to justice to persons who are prohibited
financially from entering into the court process. It is submitted nevertheless, that
the scope for improving the cost of justice by reforming the litigation process is

great.

Perhaps the most appropriate way to describe how I consider the ADR processes
within the courts should be employed is by the following analogy: It is submitted

that when a case commences litigation and enters the dispute resolution workshop of

53Brebner & Foster, "Case and Caseflow Management in the District Court of South Australia”,
Draft Paper for presentation at the AIJA, 31/10/91 at 5. '
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the courts, the raw materials of the case should be examined carefully at an early
stage, to consider what are the most appropriate dispute resolution tools within the
workshop, that will shape the case into a resolution in the most fair and expeditious
means possible. Surveying the workshop, the dispute resolution tools that exist are
extremely varied. Some of the tools are quite old and appear somewhat rusty
(arbitration and referee appraisal for instance), other tools look quite promising but
possess no instruction manuals as to how the dispute resolution tool should be used
(expert appraisal). The instruction manuals of soﬁe tools can be found, but can often
be vague and difficult to understand (conciliation). There are also favourite tools
that are used frequently in the workshop.(pretrial conferences/conciliation

conferences).

The point I am emphasising is that contrary to popular belief, the litigation process
offers numerous dispute resolution options to litigants that can be employed both
singularly and jointly with adjudication, to shape the most appropriate method of
resolving a party's dispute. Perhaps some of the dispute resolution tools need oiling
or practice in their use. Other tools may require the redrafting of their instruction
manuals, or may be conducive to a little experimentation into different methods of
application. Litigants need not however feel limited that it is solely a laborious and
costly trial that awaits them. Entry into litigation should be regarded as entering
into a continuing dispute resolution process, not simply a preparation for trial. The
focus upon the "trial" must be removed from the pretrial process. As advocated by
the Senate Committee in the 'Cost of Justice inquiry:

"While pretrial procedures remain directed principally towards the preparation for

that hearing. It has been suggested that litigation ought instead to be seen as a
process which includes a court hearing only when pretrial procedure has shown

that a hearing is inevitable, and sharply defined the issues "4

5“Supra n2 at 3.
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The reasoning behind this proposition is self-evident. If it is clearly a recognised
fact that approximately 95% of cases commenced in the courts will resolve at varving
points of the litigation path prior to a court hearing, the pretrial process must reduce
the emphasis that is placed upon preparation for a court trial that in 95% of cases
will not eventuate. The nature of the dispute, the attitude of the parties, the relief
sought in the claim, the solicitors involved and other variables, will all influence to

varying degrees the stage at which settlement will occur.

The greatest scope for improving the cost of justice and the quality of the litigation
process lies in reverting from the costly adversarial pretrial process to a litigation
process that is shaped into an inquisitorial forum of dispute resolution, that offers at
least 95% of cases commenced in the courts the opportunity to utilise expeditious, fair

and early dispute resolution processes within the safe workshop of the court system.
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APPENDIX A

TABLE 1  ANNUAL NO. OF CLAIMS ISSUED IN THE MAGISTRATES COURT

Period Small Claims General Claims
1/7/89-30/6/90 40,083 9,621
1/7/90-30/6/91 41,841 ' 10,654
1/7/91-30/6/92 42223 10,181

[NOTE: Small claims = claims < $2,0001].

TABLE 2 DISPOSITION OF CASES IN THE CIVIL DIVISION OF THE DISTRICT
COURT IN 1989 AND 1990.

1989 1990 total % (actions commenced)
Actions commenced 4990 4272 9262
Actions listed 3916 4323 8239 89%
Action settled at or before conference 2771 3282 6053 65% (75% actions listed)
Actions settled after conference but
before trial 789 694 1483 16% (18% listed)
Actions which proceeded to trial 371 643 1014 11% (12% listed)
Total of trials commenced 371 643 1014 11% (12% listed)
Total tried to judgement 243 425 673 7% (8% listed).
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APPENDIX B

TABLE 3 COMPARISON OF MONTHLY OUTCOMES FROM PRETRIAL
CONFERENCES DURING 1991 FOR POST-1989 ACTIONS IN THE
DISTRICT COURT (expressed as a percentage % of total no.
cases listed/month)

MONTH PERCENTAGE SETTLED PERCENTAGE LISTED FOR TRIAL
Jan 33.1% 9.38%
Feb 30.0 169
Mar 306 16.3
Apr 30.0 25
May 294 109
Jun 35.6 219
Jul 331 106
Aug 40.0 8.1
Sep 325 10.0
Oct 35.6 , 8.4
Nov 338 109
Dec 31.2 88
Jan 92 319 59
AVERAGE 3238 116
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DISTRICT COURT

APPENDIX C - TABLE 4
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