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ABSTRACT

Critical to the formation of a valid contract under Anglo-Australian law is that
‘consideration’ pass between the parties. In simple terms the consideration is whatever is
given in return for a promise in order to make it legally binding, and can be regarded as
the ‘price’ of the promise. Traditionally, this is in the nature of a benefit to the promisor
or a detriment to the promisee. This requirement has existed since at least the 13"
Century AD and has prompted the development of a number of subsidiary principles, one
of which is the existing legal duty rule. This stipulates that a promise to do something that
the promisor was already contractually bound to do cannot amount to good consideration.

The existing legal duty rule has caused difficulties for parties seeking to vary their
agreements. With the development of increasingly complex methods of doing business
and our exponentially growing reliance upon technology, contracts have increased in
intricacy and lifespan and their vulnerability to changes in economic, social or other
conditions has consequently been amplified. Whilst the rule does safeguard against
extortion, by disentitling parties from bargaining to receive more in return for what they
originally agreed to do, the case law demonstrates that it is an impediment to one-sided
contractual variations which are made honestly, without impropriety, and often as a
matter of convenience. The English Court of Appeal in 1989 appeared to recognise this
and attempted to generate an exception to the rule — the ‘practical benefit’ principle.
However, this principle has itself caused difficulties and been heavily criticised by both
courts and commentators.

At a time when the Australian Government is reviewing the Australian law of contract, it
is appropriate to re-examine this issue. This thesis critically analyses the existing legal
duty rule and consideration requirement for variations and concludes that they are
inconvenient and outmoded. It focuses upon the English Court of Appeal’s attempts to
soften the rigidity of these principles and critically examines the practical benefit
principle as well as the extensive body of case law addressing it. It is argued that this
principle was itself not the best solution and is not a viable means of enforcing one-sided
contract variations.

The thesis then recommends reforms which, it will be argued, will more efficiently fulfil
the protectionist role of the existing legal duty rule without precluding one-sided
variations. Alternatives are considered before it is ultimately recommended that the
consideration requirement for modifications be abolished and that the normal rules of
contract as well as the vitiating doctrines, particularly economic duress, act as safeguards.
This suggestion for reform is intended to reemphasise the overarching theme of the thesis:
that the practical benefit principle was a poor solution to the problem in Williams v Roffey
and is an unsatisfactory means of satisfying the consideration requirement so as to render
one-sided variations enforceable.
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