Women and Superannuation —
The Impact of the Family Law

Superannuation Regime

Jennifer Anne Paxton

Law School
University of Adelaide

July 2014



Y 011 = To! PP TP Vi
Declaration of OrigiNaAlILY ........coooiiiiiiiii e Viii
ACKNOWIBAGMENTS ... e ettt e e e e e e e e e e e et eeeeeeeeeeeeeseeebnan s IX
(@ aF= o (] g [ a1 (o To [FTox 1 o] o PP TTPPPPP 1
I Rationale & BackgroUNnd...........ccoooeiiiii e eeeeee e 1
A The Significance of a Doctrinal Approach ..., 1
B The Relevance of GEeNder ........ccccoooiiiiieececeeeeeee 3..
C  The Legal Position Prior to the Reforms.... oo 7
D  The Statutory Framework after the Reforms......cccccccvciiiiiieiiiiniene, 8
Il Research Aim and Evaluation Framework ..., 9
A PArameters ... e 9
B  Expected Impact of the Reforms on Litigated Dispute..............ccccceeeeee 12
O 0110V @] o] =1 1)Y= 15
D B IR {41 = U1 0] £ PP PPRPRR PP 16
(I APProaCh — SYNOPSIS ..uuuiiiiiiiee et eeeeeee e 16
Chapter 2 Historical Impetus for REfOIM ........ucvviiiiiiiiei e 18
I Introduction — The Need For Change in Family LaW..............cccoevvvvvvvvvinnnnn. 18
Il The Revised Explanatory Memorandum — Deficiendi&sals and
CANGES .. s e e e et ——————————_ 20
[l Women and Superannuation in the Public Sphere............cccooooiiiiiiniiinn, 23
A The Purpose of Superannuation..............ccceeeeeeeeeeerreuniiiiiiiieeeeeeeeeeeeeeeen 23
B Early Experience — Access of Women to Superannoatia................... 23
C  Sex Discrimination and SuperannuUation .......ccccccvveeeeeiiineeeeeeeeeeeeeneennn. 25
IV A Synopsis of Changes in the Public Sphere...........cccovviiiiiiiieieee 7.2
V  The Concept of EQUAIILY .......uiiiiiiiie e 34
Chapter 3 Early Legislative and Judicial Treatmentof Superannuation in Family
Law and Proposals for Change ............uuuviieemmiiiiiiiiiiiiee e 39
I A Brief Review of Superannuation INtErests ... .vvvveeeeiiiiiiiiiiiiiieeeeeeeeeeeen 9.3
A Defined Benefit INterestS........cooovviiiiiieeeee e 39
B Accumulation INErestS.........cooviiiiiiiiieeeee it eeeeeeeee 40
C  Additional Superannuation FUNd TYPES......ccuueemererirrnmiiiiiiieeeeeeeeeeeeeeeene, 40
Il The Relevant LegisIation ..............uuuioiiiiiiiiieiiieeii e 43
[l The Case Law — Superannuation as s 4(1) Property........cccccvvvvvvvvvvnnncennnnn. 43
IV Judicial Approaches to the Treatment of Superammuat..................ccevvvvvrvnnnnns 45
A Superannuation as a Chose in ACHION ......ccccceciieiiieeeeeee 46
B  The Take into Account APProach ...........ooeceeeeeiiii i, 47
C The Realisable Value Approach ... 49
D  The Needs APPrOach ..........uuciiiiiii e e e e e e e 49
E  The Mathematical Approaches.............cooeeeeemmiiiiiiiiii s 49
F The Deferral APProaches ............oooevvvsmmmmmmeeseeennnnnnnnseeeeeaesassessneeennnn 51.
G The Inadequacy of the Prior Legislative and Juditraatment of
Superannuation to Achieve Substantive EQUality. ceee....cvvveeeiiiiieeeeeeenn. 52
V  The Evolution of REOIMM ........uueii e 52

TABLE OF CONTENTS



Table of Contents ii

A  Early Reports and Recommendations for Reform...................ccccoeee 54
B  Gathering Momentum for Change...........oooioeeeeerriiiii e 55
C  The Blueprint for REfOrmM .........ueiiiiiiii e 57.
D CONCIUSION ...ttt e e e e e e e e e e e e e as 60
Chapter 4 Superannuation Reforms — A New Era In Fatily Law ...........cccceeeieiinerennnnen. 61
I Introduction to the New RegimMe ...........iiiiiiiiiiiiiiiiiicc e 61
Il Constitutional FOUNTALIONS .........uiiiiiiiiiiiieieeeee e 63
[l Transitional Provisions Limit the Application of R/IIIB ...........cccceeeviieeenennen. 65
A Impact upon Pre Startup Time Adjournments of Supausation ............... 65
B Impact upon Superannuation Orders Made Prior téréeferms ................ 67
IV Application of the Superannuation Legislation..............ccccevvvvviiiiiiiiiciieeeeenn. 71
V  The Scheme Established by Part VIIIB ..., 73.
VI Part VIIIB — AQIrEEMENTS ....ccvuiiiiiii et ettt e e aenennes 75
A Formal REQUIFEMENTS ...uuueeiiii i e e e e e e s e e e e e e e e e eeeeeaanennnnnne e e e e e an 76
B  Forms of Payment Split — Superannuation Agreemeftay Lifting
F o | (=TT 0 dT=T o | PO PP UPPRTRRN 77
C  Operative Time Requirements — Payment Splitting\gyeement............ 79
D  Proof of Separation — Divorce Order or Separati@c|Bration ............... 79
E  Payment FIagQing . ... oo iieeeeieeeeieeeeeen et 80
F oo ENfOrCEMENT .o 82
G  Corollaries: Part VIIIB AQreemeNtS .........occeeeeuvvvmmniiiaeeeeeeeeeeeeeeeeeeeeennnens 84
VII' Part VIIIB — OFUEIS....ceiiiiiiiiiiiiee et ceeeeittitee ettt nnneee e 89
A Forms of Payment Splitting Orders.......... oo 89
B FlIagging OrUEerS .....cooeiiiiiiiiiiiiiee ettt 92
C  General and Miscellaneous ProViSiONs...... . eeeeeeeeeiieieeeeeennnnnnnnnnnnn. 93
VIII  Overview of theFamily Law (Superannuation) Regulations 2qCth).............. 99
A Preliminary Provisions (Part 1) .....cccoooiicccccc e 100
B  Payments that are Not Splittable Payments (Part.2)............cccccouueeeee 100
C Implementation of Certain Splitting Agreements (Rr......................... 101
D  Payment Splitting by Court Order (Part 4) ....cccccooovvvviviiiiiiiiieeieeeeeeeee, 102
E  Valuation Determination (Part 5) ...........ocommmeevveiiiiiieiie e 102
F Base Amount Adjustment and Payment (Part 6)......c...ccooovveeeeeennnenee. 106
G Information Provision Requirements /Miscellaneousvidions
(= S 107
H  Valuation Methods — the Schedules ............ccccooiiiiiiiii 109
IX  Post Payment SPlitting ISSUES .........uuuuieeeiiiiieie e e e eeeee e 111
A Obligations to Provide INformation...........cccceveivieiiiiiiiiiiiiiiineeeee e 111
B Interest SPIttNgG .....coovviiieeee e 111
C  Preservation and Conditions of Release .........cccccovvvviiiiiiiiiiiiiiiinnneenn. 112
X The Family Law Superannuation Regime in CONteXt...........cccceeeveeieieeeeeennn. 114
Chapter 5 Part VIIIB iN OPEratioN............uuuucuuuiuiiuiiiiaaeeeee e eeeeeeeeeeeesinessn s 116
I INETOTUCTION L. e e e e e e e e e e e e e e e 116
I Superannuation as s 4(1) Property: the Relatiortsttyween s 79 and
P VB ...ttt ettt e e e e e e e e 116
A JurisdiCtion ReVISITEd ..........ooviuiiiiiiimmms e e e 117
B  The Significance of the Four Step Approach Reiggtat......................... 118
Y o o] o = o o 120
IV Emerging Themes — Early Case LaW...........ccccceeeeiiieiieeeiiiiiiiiiiiinn e e eeeeeeen 122
V  Superannuation as s 4(1) Property: The First FollrCDecision...................... 125



Table of Contents iii

VI  Superannuation ‘Treated as Property’ — The CogAlawroaches................... 135
VIl The Impact of Coghlan — Evaluation and Commentary.............ccoeeeeeeeeeenee. 145
A A Separate Species of Asset — CoONsSeqUENCES..ccueeeevvviiireeeeeeeenne.... 145
B  Consequences of the Preferred Approach — Two Ceamges ........... 146
C  COMMENTAIY ..ttt e e e et e e e e e et e e e e e e e e e e aaaaas 149
D KENNON V SPIY ..ttt sttt e et e et e e e e e eaa e e eeeen 152
E  The Coghlan Preferred Approach — Guideline Rathan Binding
RUIE OF LAW ... 153
F SUMIMABIY . ..ttt enmmme e e e eett e e e e eesaa e e e eeeesan e e eeeeeennnns 153
Chapter 6 Step One: Identify and Value Superannuatn Interests and Liabilities ...... 155
VIII  Obligation to Disclose Superannuation INtereStSamm .. .coovveeeeeeeeieiieeeeeiiiriinnnnns 155
IX ldentify the Superannuation INTEreSt.......cocccce v eeiiiiiiieeeee e 155
X Value the Superannuation INtErest..........cceeeemvvvevmeiiiiiiiieeeeeeeeeeeeeeeeeenrninnn. 157
A Obligation of the Courtto Value............cceeeeiiiiiiiiiiiiie e 157
B Time of ValuatioN..........uuueiiiii e 158
C  Valuation Pursuant to the FL(S)R — The ‘Real Valok’
SUPEIANNUALION ... ettt e s e e e e e e e e e e e eeeeeenees 158
D Valuation Of PENSIONS.....ccciiiiiiiiiiii ittt 160
Xl The Relevance of Taxation and other LiabilitieS .. ..........euviiiiiinini. 163
XII' Superannuation in the s 4(1) List or Separate Sunperation List or Lists ....... 166
XIHT SUMMaArY — SEEP ONE ..ottt e e e e e e 167
Chapter 7 Step Two: Contributions and Superannuatio — the Effect of the
AMENAMENTS ...t e e e e e e e e et rr b b s s seeeee e s s e e e e e eeaaaas 169
I A Snapshot of Contributions Generally at Step TWQ...........ccceeeeeevvvieveeeninnns 169
A No Starting Point of Equal Contributions .....ce..oooviiiiiiiiiiiee 169
B Contributions Generally ...........ccooovviei e e e eeeeeeeeeeeninre e e e e e 172
C  Additional Financial ContributionsS ..........cccccceiiiiiiiieieieeieeeeein 173
D  Special SKill ContribUtIONS..........ueiiiiieeeieeee e 174
E  The Global and Asset by Asset Approaches .........cccccvviiiiiiin, 175
F  Summary — Contributions Generally..........ccccoeeee e, 175
Il Coghlan and ContribULIONS ...........ueueiiieee e 175
[l Contributions after Coghlan............cooii e 178
A General Jurisprudence after Coghlan ... 178
B  The Global and Asset by Asset Approaches after aogh.................... 179
C  Quantum of Assessments after Coghlan........cccccceevvvveveiiiiiiiiiiiinneeenn. 182
D  West & Green and the Mathematical/Formulaic Apphescafter
(@0 | o] = o 1 186
E  Post Separation Contributions to Superannuationage? ..................... 191
F  Contributions and Pensions in the Payment Phase.................cc......... 192
IV Summary — Contributions & Superannuation .....cccue...cccoeieeeeeeeeeieeeeeeeeiiiinnns 193
Chapter 8 Step Three: Superannuation and the Asses®nt of Step Three Factors .....196
I Step Three GENEIaAllY ..........vvuveeeee s s e e e e e e e e e e e e e e eeeeeraene i annne 196
Il Step Three after the Startup Time and Prior to @Gogh...........cccccovvvviiiininnn. 201
(I Coghlan and Step TNIEE .......cooeiiiiiiiiiie e eee 202
IV Step Three Factors after Coghlan ... eeeeeeeeeeeiiieeiee e 203
V  The Impact of Coghlan upon Step Three Adjustments.............ccceeevvvvevinnnnne 204

A  Step Three: Superannuation in the S 4(1) LiSt.ceeeveeeeeeeneriiinnnnnnnn... 205



Table of Contents iv

B  Step Three: The Preferred Approach — SuperannuatiarSeparate

LISE OF LISTS ...ttt e ettt e e e e e e e e e eeeeeee e 205
C A CaSE EXAMPIE ..ccoeeeeeeeiiiiieie e e e e e e e e aaaanaans 209
VI The Scope for Considering Superannuation OnlyResurce after
PPt VB ...ttt e et e e e e e e aaaaeennnnnssnnees 211
VIl Step Three — SUMMATY.......covvuiiiiiiiiiieeeeeeeiinesssa s e e e e e e eeeeeeeeeeseesnnnsnnnnnnnn 213
Chapter 9 Step Four: The Just and Equitable Requirment after the Amendments ....216
I Step Four as a Separate SteP ...... o i 216
I Negative Drafting 0f S 79(2) ....ccevvviiiiiiimmmmme e eee e 216
[l Step Four Requires Consideration of S 79(4) FaetodsOther Relevant
= (01 (6] £ PPN 217
IV The Nature of the Relationship Between SS 79 20),(4).....ceeeeeeeeeeiiiiiiiiiiiins 217
V  The Rationale Underpinning S 79(2) .........commmmmeeeeeeeeeeeeeeeeeeenninnnnnnnnnens 218
VI Impact of the Amendments ON'S 79(2) .....oovveveeeeeiiiiiiiiiieie e 12
VIl A Provisional Consideration and Final Requirement2.............cccceeeiieieenneenn. 219
VIII Is Step Four a Substantive AdjuSting SEP? aeceeeervvvviiiiiiiieiieeeeeeeeeeeeeviiines 212
IX  Relevant Step FOUr FACIOIS..........oooiiiiiimiieee e 222
A Retention of the Matrimonial HOMe..........ocoaeviiiiiiiiiiiiiie 223
B To Split or NOt tO SPlt......evveeiiiiiiiii i 225
X StEP FOUI — OVEIVIEW ....cceeeeeeeeiiiiiiiis s eeeeeesaisas s s e e e e eeeeeeeeeeeeessssnssnnnnnnnns 229
Xl Justice and Equity: The Effect of Layered Disadagat— A Case Example...230
Chapter 10 Successes, Shortcomings and Future DIteNnsS........cccceeeeeeeeeeeevvveeeeinnnnns 235
I Continuing Gender Superannuation Gap in the P@gltere............................ 236
I Future Public Sphere Change?............uucceeeeeriiiiiiiiiie e e eeeeevieees 237
[l Précis — Disadvantage to Women in the Private SpRez-Reform................ 239
IV The New Superannuation Regime — Successes & Shargs...................... 241
A SUCCESSES ...ttt eeee e e m et e e e ettt e e e e e et e e e e rnnnans 241
= T T (o 0] o 1118 [ 242
V  The Policy Objectives of the Revised Explanatoryideandum Achieved?....255
A The Policy Objectives RevViSIted ............ccoeeeeiiiiiiiiiiiiie e 255
B  Consistency with Retirement INCOMES POlICY . ceeeiiiiiiiiiiiiiiiieeee 255
C Promote Financial Certainty after Separation...................ovvveieiinennnnn. 256
D  Consistent, Transparent and Fair Valuation of Saupasation................. 256
E  Guidance for Parties Agreeing on SoIUtioNS .........coooeeeviiiiiieiiiiiiiinnnnns 257
F Improved Access to INfOrmMation .............ceeeveeeviiiiiiiiiiee e eeee e 259
I N 01 [T Ta =] Y- 1R STRR 259
H  Simple and Inexpensive to AAMINIStEr........ccoevvviiiiiiiiiiieee e, 260
I Conclusion — Policy ODJECHIVES............ooicommmeeiiiieee e 261
J Tension: Retirement Incomes Policy and Family Lavye@tives ............ 261
VI A FRair and EQUal LAW' 2 ... ..o 263
VII' FULUIE DIFECHIONS ...ttt bbbttt e e e e e e e e e e e e e e e e s e e e e 265
A A Future Direction — Major Reform? ........ccccovveiiiiiiiiiiiiiiieiiiinnn 266
B A Future Direction — Ancillary Improvements?........cccccccvvvvviiiiineeennn. 270
C  Future Monitoring and REVIEW ..............eveemmmmreeeeeeeeeeeeeeeeeeeennnnnnnnnns 280
VI Parting COMMENTS........ouuiuuiiiiiiee e et eeeeeettbaas s e e e e e e e e e e e eneeaeaaaans 282



Table of Contents \

Y o] o L= T [T = 285
Y o] o L= T D TSP 285
Y o] o L= T GRS 286
APPENAIX TRIE ...t e e e e e e e e e e e e e e e e e e e e aeeeeeeessennnnns 288
APPENAIX FOU ... mmmm ettt s e e e e e e e e e aaaaeeeeeeaaaeeeeeeesnennnnns 289
APPENIX FIVE ..ot e e e e e e e e e e e e e e e e e e e e e e 292
APPENAIX SIX ettt e e e e e e e e e e et et e e et ttbt e nnn————naan e e e e e aaaaaaes 293
APPENAIX SEBVEN ... ettt s e e e e e e e aaaaaaeaeaeaaaaeeeeeaeeserannns 295
APPENAIX BEIGNT ... e e e e e e e e e e e e e e e e e e e e aearrraaaa 296
Y o] o L= Lo D NN 1T = PRSP 297
Y o] o L= T NGl I =T o PP 299
APPENAIX EIBVEIN ...ttt e e e e e e e 300
APPENAIX TWEIVE. ... e e e ettt bbbt e e e e e e e e e e aeaaas 311
BIBLIOGRAPHY .o mm et e e e e e e e 313
A ArtiCleS/BOOKS/REPOITS. ....uiiiiieeeeeeeee et e e e e e e eeeeaeattannn e e e e e e aaees 313

B
C  LeiSIatioN .....ccci e 339
D OtNer ettt —————————— 340



vi

ABSTRACT

This doctrinal analysis considers the impact of 2002 superannuation reforms upon the
treatment of superannuation in family law propesggtlement proceedings. Pre-reform the
courts had limited ability to evaluate and splitpetannuation in property settlement
proceedings. The parameters of inconsistency, taogyr, lack of clarity and unfairness to
women were identified to be key characteristicshef pre-reform law. Superannuation was
becoming more widespread and valuable and notwithigtg changes in the public sphere
women’s superannuation entitlements remained sogmfly less than men’s thus reinforcing
the need for change. The 2002 reforms introducddchnical regime of superannuation
payment splitting and flagging underpinned by ddtiigns to provide information and
undertake valuations but did not mandate the sitbf superannuation payments. Nor did
the legislation provide guidance about how therdison to alter the interests of parties in
superannuation should be exercised.

This doctrinal thesis presents a study of the eeiebackground policy issues, a review of the
notable literature and a critical analysis of tignsicant case law to evaluate the evolving
legal principles post reform. The parameters obisistency, uncertainty, lack of clarity and
unfairness to women are employed to evaluate #egtrnrent of superannuation in property
settlement proceedings. The success of the pastwmelaw is also measured against the
standard of a substantive equality approach. Tiamdéwork focusses the findings of the
doctrinal analysis throughout the thesis. The figdiof the empirical analysis of the reforms
reported in the2008 Evaluationare assessed and compared with those of the rhctri
analysis. As well the results of the doctrinal geesl are assessed against the elements of the
policy objectives identified by the Revised Explenmg Memorandum as being necessary to
the success of the reforms.

The reforms have led to improvements in the treatroé superannuation on separation and
divorce. Separating couples can obtain informaéibout each other’s entitlements that will
allow most types of superannuation to be value@ddoordance with prescribed valuation
methods. Superannuation payments can be split Egheld, and the consideration of
superannuation is no longer restricted to its tnegt as a financial resource.

Nevertheless there are shortcomings. The expedwédfits of clear law to guide separating
couples, lawyers and courts have been impeded eyjutiicial response to legislative
ambiguity that has led to thgreferred approach of treating superannuation asparate
species of asset. Consequentially there is no stemdi treatment of different types of
superannuation as property together with all foah&mily wealth. There is uncertainty and
inconsistency about the valuation of different typef superannuation. There is no
consistency about the assessment of different tydesontributions to superannuation
compared to other assets. There is no certaintytahe approach to the assessment of the
relative economic positions of separated coupleselation to superannuation compared to
other assets. Unfairness continues both becautieedack of retrospectivity of the reforms
and as a result of layered disadvantage resultorg the evolving legal principles.

Areas of future review and reform are identifiedd arecommendations proposed. The
retention of the discretionary approach is preférte a rule based approach to property
settlement generally or to superannuation spetificelowever amendment of pt VIIIB is
recommended to remove tl@oghlan legislative ambiguity and to clearly state theigol
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intention of pt VIIIB by way of guidance. Also andment of the transitional provisions is
recommended to achieve fairness of access to fioem® for women. A range of other
ancillary options are considered and the limitaidiscussed. Finally an empirical analysis of
identified issues is recommended that builds on ghesent findings and addresses the
limitations of the doctrinal approach.
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